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[ Abstract ]

The legal ideology can be recognized as the most stable element of the legal

system, which causes its fairly lopgriod of formation. Nevertheless, the
rapid pace of modern society development and the globalization of all spheres
of public life lead to the fact that even legal ideology can waver under such
an onslaught and begin to show signs of internationalizafioa purpose of

the article is formulated as identifying the features of the transformation of

legal ideology, as well as determining the optimal model of convergent
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processes of legal ideology. The paper supports and further substantiates the
conceptoy |l obal | aw, since fAglobal | awdo (in c
system) provides for a movement towards a common legal ideology based on

the convergence of basic values and methods of influence.

Keywords: globalization, legal awareness, legal coossness, legal

ideology, legal system, transformation processes.
INTRODUCTION

Legal ideology is of significant scientific interest, since it is also a-well
researched phenomenon, as well as one that is undergoing changes in
connection with the globalization processes of modern society. This can not
be ignored by the fact that legaleology is often considered as a set of
methods of legal influence or methods of different types of influence on the
legal situation, but very rarely as a synergistic phenomenon.
The legal ideology problematic is quite popular in the legal doctrine. So,
in the most recent studies, where the analysis of the rule of law is of great
I mportance, it iIs stated that Arule of |
comprises contested concepts such as certainty, equality, stability, and
| e g alAndtthpegal ideology is transferred from the plane of reasoning
about "fragile things" to a completely praxeological plane, since the whole
democratic world is based on the idea of the rule of law.
Absolutely fair just a fewthgtgpgs s ago nl
of ideologies, a monistic character, since it is based on a system of legal norms

that has no al ter n%tddewnetsdemsoclaartpday; t i cul ar

! Lees, & Shepherd, 2018.
2 Lutskyi, 2015.
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when even the foundation of the legal system in the form of legal ideology

doesnot stand up to globalization.

And for good reason TArvind and L.Stirton noticed that the sphere of
jurisprudence, | egal doctrine and i1ideol o
remained shrouded in whaltButitsouldbe most an g
adced that as a result of significant external influence, the legal ideology
acquires even more vague features.

The above makes it clear, the legal ideology is undergoing such changes
as a result of the globalization of all spheres of public life that rgctrel
problems associated with it have not weakened, but have risen to a new level
of scientific thought.

Purpose of the Study.

The purpose of the scientific article is formulated as identifying the
features of the transformation of legal ideology, ad a®ldetermining the
optimal model of convergent processes of national legal ideology and its
borrowed elements.

Object and Subjectof the Study.

The object of the research is the legal system of the society. While its
subject can be called legal ideology a structural component of the legal
system.

Methodological Basis of the Study and Methods.

The main methodological principles of writing this scientific work are
dialectical, valuebased, humanentered, crossocial approaches, as well as
the principleof determinism. They create a doctrinal basis for the analysis of

legal ideology as an intersectoral complex phenomenon that is at least at the

1 Arvind, & Stirton, 2016.

-12-
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intersection of law, psychology, sociology, and political science. It is also
impossible to ignore the axiolagil principle. Since the values initially
embedded in the legal ideology will have a decisive impact on the formation
of the legal consciousness of a particular society.

As for research methods, the most used general scientific methods are the
system metho (since the legal system, which is recognized as part of the
legal ideology, is part of higharder systems. This system can also be called
global legal reality), as well as cybernetic and synergetic methods (since legal
ideology within a single legal stem can be subject to the laws of synergetics,
and as part of a globalized legal continuuoybernetics).

Of the special legal methods, the method of legal comparativism will
definitely be used, since globalization provides for the mutual influence of
legal systems.

The statistical method will become the basis for justifying the perception
of legal ideology and legal awareness in their dynamics. In this regard, it is
advisable to take into account data obtained approximately ten years ago and
today. The drmation of a stable legal ideology is a fairly long process (in
comparison with other legal phenomena), so a decade is quite acceptable for
obtaining data on changes.

RESULTS AND DISCUSSIONS

-13-
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THE FIRST TOPIC: LITERATURE REVIEW,

DEBATABLE TERMS AND MAIN CATEGORIES

As mentioned above, legal ideology belongs to one of the most ambiguous

categories of jurisprudence. It is analyzed in different contexts and in
completely different meanings, which makes it necessary to agree on the
terms used.

In some scienti€ works, ideology is considered exclusively as a part of
the political system and its influence on the law and, consequently, the rights
to it is investigated?>*° This approach is indeed common, but the question
of political ideology can be left out of the scope of our study. Some authors
add related spheres of social life to this bunch (politics and law), such as
Economics, culture or society:?

Emma Lees and BEvhrd Shepherd consider legal ideology, on the one
hand, as a form of political thinking, but, on the other hand, as a structural
component of the legal culture that affects the decisiaking by judges.

This makes it possible to separate political idgplsom legal ideology, and
to consider ideological aspects within various social subsystems. This seems
to be quite true, since the political and legal system have their own

characteristics and laws of development. In this regard, political ideology

canna be considered fully as a | egal

1 Gordon, 2011.

2 Novkov, 2008.

8 Marks, 2010.

4 Kennedy, 2012.

5 Norrie, 1991.

6 Sanjukta, 2019.

”Mezey, & Niles, 2005.

8 Alidou, & Alidou, 2008.

% Lees, & Shepherd, 2018.

-14-
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potential illumination provided by ideology to understanding the practice of
|l aw is | ocated in a Ooprevalentd notion
conflict between opposing political outlck s rather than a O6pur .
i deology used to express the conceptual I
UKOGs the | egal doctrine completely natu
legal system deduces the legal ideology from the judicial p&Wiis sems
to be true for the relevant legal tradition, but not for legal science as a whole
set of knowledge.
Legal ideology is also considered as a system of legal ideas, theories,
concepts, norms based on certain scientific knowledge and political y/iews
or as a system of views, ideas, and theories about the nature and social
purpose of law, and the possibility of using it to solve social prodleBath
definitions are essentially similar, but a functional aspect has been added to
the latter. This is certaly regarded as a plus, since it makes it possible to
evaluate the | egal ideology in action, a
teachings.
Thus, legal ideology should be considered in the structure of the legal
systenr, But this is not the end of thEroblem, since one group of researchers
defines legal ideology as a structural element of the legal systenwhole
(along with the legal system of law and legal practice). The second one
considers it already in the structure of legal consciousnesdighighg legal

ideology and legal psychology in legal awareness).

! Halpin, 2006.

2 Arvind, & Stirton, 2016.
8 Shemshuchenko, 2009.
4Voplenko, 2000.

5 Alekseev, 1981.
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So, according to some authors, legal ideology is the idea of an ideal legal

system, which changes depending on the realities of publit Ilif@another
senseit is part of legal awareness along with legal psychology and legal
behavioral factors.

In modern scientific works, legal ideologg/considered as a whole, having
internal unity, created on the basis of philosophical or religious teachings, a
mechanism for influencing the system of ideas on public, group and
individual legal consciousness in order to legitimize (delegitimize) stesy
of positive law, legal practice, ensuring the unity and reproduction of the legal
system by translating legal ideas into the normative attitudes of the
addressee's consciousness and forming appropriate models of legal behavior.

Now there is a tendegeven to form the legal ideology of certain branches
of law and discuss its impact on the legal systems of states and even on the
legal system of international lafwThis approach takes place, but as a more
special case of the expression of ideology w. [d/e are more interested in
analyzing legal ideology as a single functional complex of ideas, approaches,
and theories that form the doctrinal basis for building a system of sources of
law (the system of law) and their implementation in real legal acians
legal practice). In other words, in this scientific article legal ideology will be

understood as a structural component of the legal system.
THE SECOND TOPIC:LEGAL IDEOLOGY AND ITS ROLE

IN THE ABSTRACT MODEL OF THE LEGAL SYSTEM
AND THE LEGAL SYSTEM OF CERTAIN STATES

! Lutskyi, 2014.

2 |bid.

3 Mihaylov, 2017.
4 Scott, 1994.
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The legal system in the general theory of law is an existential
personification of various legal phenomena, which, however, for
systematization and ease of perception can be reproduced in the unity of its
elements, which in the complegflects not just a set of legal phenomena, but
the place and role of each of them, functional relationships between individual
elements, as well as within the entire legal system.

Legal reality is represented by a mdlctor, nonlinear
phenomenologicapicture, the change of vectors of which occurs in some
places under the influence of even the slightest fluctuations in its components,
most of which are mobile and relatively unstable, because the normative
component and related legal practice are dynaenmitities. Against this
background, a certain stability of the legal system is determined by the legal
ideology, which, although it goes a long way, but at the same time, is an
objective constant of many legal phenomena that operate within individual
staks and supranational entities.

Paying tribute to all the fundamental research of legal ideology and the
vast scientific heritage of specialists representing all social branches of
knowledge without exception, and moving to the plane of interdisciplinary
analysis, this component of legal reality remains almost immense for rational
perception. In support of this, we can cite the apt expression of M. Kozyubra,
who argues that

Al aw 1 s s uc h-cadored, multateted, multichmdngional

and multivalued phenomenon, in which spiritual, cultural and ethical

principles, domestic and international, civilizational and universal

aspects, scientific truth and values of good and justice, achievements of
legal theory and practical legal experience, legal ideanstitutional

and normative education and legal relations are closely intertwined, it

-17 -
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Is simply not possible to squeeze all this into the framework of some

universall definitiono.

Guided by the abovmentioned, repeatedly tested thesis, the defindfon
law can only be approximate and corresponding to a certain social formation
and historical stage of development, the aspect. This is compounded by the
fact that, despite all the relativity of legal ideology, it is, nevertheless, the
foundation of the dire legal system, consolidating at the doctrinal level,
philosophical, historical, social, psychological and many other principles of
law.2

Metaphysics and dialectics, rationalism and empiricism, naturalism and
anthropology, historicism and realism, ideal and materialism found a
response in legal doctrines, reproduced in the corresponding models®of law.
In other words, any legal system is nothing more than an external basic model
for the concept of law. And, unlike other (basic or derivative), rattodilm
components of legal reality, legal ideology is a very stable entity that
per meates the | egal system Afrom top to
ruling elite, can be planted from the outside or go through a long difficult path
of formation. Butwhat is most important, in a certain period of time it reflects
the collective legal awareness of the population, their perception of the right
and attitude to it. In the same plane are the conclusions of M. Tsymbalyuk,
who, according to the definition tiie concept of legal awareness, considers
the dialectic of legal awareness and law, the dependence of its content on the

concept of law, which is its bagiBut, starting from the above, we can go

1 Koziubra, 2010.

2 Mikhailina, 2018.
8 Zaiets, 1997.

4 Tsymbaliuk, 2004.

-18-
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further, recognizing that not only legal awareness depenmd the basic
concept of law. Embodying ideology, legal awareness extrapolates it to all
el ement s of t he | egal system, receives
accumulating over time or exponentially can change the direction of even
paradigm institutions.
Thus, it was revealed that the legal ideology can be recognized as the most
stable element of the legal system, which causes its fairly long period of
formation. Nevertheless, the rapid pace of modern society development and
the globalization of all spheres public life lead to the fact that even legal
ideology can waver under such an onslaught and begin to show signs of

internationalization.
THE THIRD TOPIC: GLOBALIZATION AND ITS IMPACT

ON THE LEGAL IDEOLOGY INTERNATIONALIZATION

At the present stage of society's development, it becomes quite obvious
that legal ideology can function according to its own laws, determined by
internal and external factors. Internal factors include the political regime of a
particular country, the petarities of the state mechanism functioning, the
type of legal awareness that dominates in the society, and the ratio of the state
and scientific components of the social system. The main external factor in
this case can be called globalization processbggh are steadily gaining
momentum around the world. At the present stage, globalization affects even
the legal and state systems of those countries that have remained relatively
isolated for a long time. Accordingly, an acute practical and doctrinilgsro
is the identification of patterns of legal ideology transformation processes
under the influence of globalization. It is also problematic to maintain a

balance between preserving the identity of the national legal ideology and

-19-
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borrowing the charactestic features of the legal ideology of other legal

systems.
In the light of the above, it would be worth paying close attention to the
globalization processes in law. Although its scientific assessment is still
extremely heterogeneous both inlawandmetr f i el ds. Al't was o0

decades ago that globalisation was held by many, even by some critics, to be

an i nevitabl e, ! Botssome skediids eclainf dhatc e 0 .
Afgl obalization has peaked, and there is a8
that the world will starttodg | obal i ze i ROfcounsd, such year so.

risks always exist, but so far, reality, as well as statistics, proves that
internationalization is only gaining momentum, despite the active and passive
resistance of some statesyamunities and individuals. There are areas that
are subject to globalization in the first place, but there are also more stable
ones. Legal ideology can also be attributed to the latter, although even this
phenomenon gradually lends itself to processéstefpenetration.

Sometimes internationalization is not evaluated correctly, so we can fully
support the statement that nAglobalizati or
globalization today with the shipping container, the 1950s invention that
increased the efficiency and lowered the cost of the global trade in goods. Or
with the outsourcing of jobs in advanced economies and the rebirth of great
tradi ng econo fitisworthinatikgehathts is noatilecase at
all. In contrast to caldable categories, changes in the law can occur for a
long time imperceptibly, and become apparent only at the stage of their

inevitability.

! Saval, 2017.
2 Shearing, 2019.
3 Donnan, & Leatherby, 2019.
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ARGl obalization of | aw may be defined as
transnational legal structures and discoursésng the dimensions of
extensity, intensity, velocity, and impact. We propose that a theory of
the global penetration of law will require at least four eleménts
actors, mechanisms, power, and structures and arenas. ... We propose
that the farther globafiing legal norms and practices are located from
core local cultural institutions and beliefs, the less likely global norms
will provoke explicit contestation and
This deep assessment of legal globalization is fully supported, but at the
same time makes us think about the place of legal ideology in the four
elements described. It is possible to find arguments in favor of at least two.
Legal ideology can be considdras an arena in which all legal actions unfold,
since it is initially the basis of all legal processes in society and the state. It
creates the basis for understanding what the internal and external image of
legal norms will be. However, it is worth nagithat this approach will not be
fully justified. The arena, as a rule, is faceless, while the legal ideology has a
functional beginning. That is, it does not exist by itself, but as a description
of the logical process of building all legal phenomenapardicular society.
Thus, in order to fully understand the logic of the legislator, his goals, means,
as well as the interests and motives of the recipients of legal norms, it is best
to turn to the legal ideology. Legal ideology is a kind of matrix titstall
legal phenomena into the legal reality. It provides answers to the questions:
why the content of legal norms is such; why a specific action is provided for
a certain legal responsibility; how the Creator of legal norms perceives other

participantsn legal relations (whether they take into account their interests

! Halliday, & Osinsky, 2006.

-21-



JOURNAL OF LAW AND POLITICAL SCIENCES
or are guided more by the interests of the state); finally, how the recipients of

legal norms relate to the legislator, the state, and the law as a social institution
(which ultimately afécts the motivation of their behavior). In connection with
the mentioned activity component, legal ideology can be associated with the
mechanism rather than with the arena of the law. So, imagine that this
mechanism, this matrix, fails, which is what hampen connection with
globalization. Legal processes lose their predictability because the very basis
of their existence is violated. Even if the influence is positive, which is not
uncommon in modern societies, it will always be a stressful situatibegfair
ideology. And the faster and deeper the changes, the more stress there will be.
It should be recognized that the legal system is quite conservative and always
naturally lags behind society. Some of the gaps in legal regulation are
explained by the eargence of new relations that have not yet been laid down
in law. While legal ideology is not just conservative, it creates a basis for the
existence and functioning of law for years, and points to the fundamental
Airul es of the gamedo in the | egal field.
Law has traditionally been the province of the nation state, whose courts
and police enforce legal rules. By contrast, international law has been
comparatively weak, with little effective enforcement powers. But
globalization is changing the contours of lamd creating new global legal
institutions and norm%.But at present, almost all States are losing this
prerogative. The law is still aimed at recipients within the state, but there are

many spheres of life where the international or even supranatienated is

! Globalization of Law. Global Policy Forum Retrieved  from
www.globalpolicy.org/globalization/globalizatieof-law.html.
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decisive. ADuring the past several
not all areas of ¥ aw to a striking
International law, trade law, international trade law, criminal law and other
branches of law are also affected by glatsion. Moving away from nearby
and approaching the far has made the law as a global phenofn&ndrit
this is more than obvious for commercial and contract law, the
internationalization of public branches of law, including constitutional and
criminal law, is truly surprising. Criminal law is directly related to state
coercion, which means that it is most firmly tied to the system of values and
capabilities of a particular state. But if criminal law is transformed under the
influence of external factorghis is a consequence of changing the legal
ideology itself. Ideology, in turn, is strongly influenced by globalization
factors.
I n particular, Acriminal | aw is a
fact, when the criminal protection of legal vaduis raised in the form of
criminal titles, the importance of these rules becomes increasingly apparent

to everyone. The mission of criminal law becomes more important when

linked with human values and global human rights because some of the values

of the global human rights are also part of criminal law, and hence the
protection of them, jointly in the age of globalization, has been assigned to
both parts of the lawBut initially, these world values must penetrate into a
specific system and at least gaifioothold there.

1 Trubek, et al., 1994.

2 Snyder, 2004.

3 Shirin, & Abbas, 2019.
4 |bid.

-23-

decad

exteni

syst e



JOURNAL OF LAW AND POLITICAL SCIENCES
The scientific and practieer i ent ed | i terature notes

demands a new kind of legal practitioner. The 1ag®& lawyer, whether they

be a corporate lawyer ariminal defense tboorney, should be an industry
expert or an authority on the law as specialized domains such as project
finance ... The legal professionals who work for global clients must be able
to conduct themselves in a foreign language and be-wseded with

interndional norms and usages as the interface lawyers that were found in

foreign desks of international 'l aw firms

This means only one thing, that globalization completely changes the legal
ideology, and through it not only lagnorms, but also the order of their

implementation (that is, the sphere of legal practice). Thus, lawyers are no

l onger fully Atiedod to the national syst

account at least the legislation of another legal systesuwanational rules
of conduct), and as a maximum to understand the legal ideology of building
another legal system and be ready to accept it.

This gives some researchers reason to talk about the international legal
system. So, it iosinternatenaltesydoesinotldenythad e ol ogy
international politics mayi?Afhdughence t he
this approach raises some concerns, since the legal system (if we are not

talking about its ideal model) is still a national phenomenion.the

Ainternati onal | egal systemo, its three

system of law, and legal practice) are lost and not fully visualized. Therefore,
in our opinion, the term international legal reality or international legal

landscape would b@ore appropriate.

!Gl obalizationo6s Effect on the Legal I ndustry,
2 Scott, 1994.
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Some researchers go even further and suggest the concept of global law,
rather than international law, for discussion.
By transf or mi ng -terriiovializing r l®ehavia,n d de
globalization raises a host of questions and concéungamental to
law. Many commentators argue that international law and national law
are no |l onger adequate categories for t
offer an array of new concepts such as transnational law, global law,
global legal pluralism, etc.,ot help us understand law in the global
spacteo.
Andt hi s position is recognized as fully
contrast to the international legal system) provides for a movement towards a
common legal ideology based on the convergence of basic values and
methods of influence.

CONCLUSIONS
Legd ideology is the basis of the entire legal system, consolidating at the
doctrinal level philosophical, historical, social, psychological, and many
other principles of law. Any legal system is nothing more than an external
basic model for the concept oftlaAnd, unlike other (basic or derivative),
rather mobile components of legal reality, legal ideology is a very stable
entity that permeates the | egal system if
important, in a certain period of time it reflects thdexilve legal awareness
of the population, their perception of the right and attitude to it. Embodying

legal ideology, legal awareness extrapolates it to all elements of the legal

1 Garcia, 2016.
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system, receives from them a fAfeedback?o

expmentially can change the direction of even paradigm institutions.

It can be concluded that the legal ideology is the most stable component
of the legal system, the reverse side of which is the longest period of its
formation. But, given the globalizatiomqeesses, even this is not so clear.
And even legal ideology undergoes changes under the influence of external
legal, social or state factors.

Only integrative legal awareness, which forms an integrative legal
understanding, can ensure the progress of modeciety. Against the
background of general humanization, the impulses of natural law somehow
penetrate even into those systems of law and philosophical and legal
teachings, for which this was previously completely unusual and, moreover,
unacceptable. T# logically fits into the thesis of accelerating convergent
processes in law and modifying the legal consciousness in this regard. Thus,
the processes of polarization of philosophical and legal trends at this stage
can be considered complete and noteatttesation of integration processes,
which is not just reflected in the legal consciousness, but occurs through it.

The existence of law, first of all, finds its manifestation in the legal
consciousness in all its specificity, or, conversely, integratiftigich is
typical for the modern period of development of society). Thus, the
integrative (pluralistic) approach to legal ideology is determined by the actual
transformations of legal consciousness and the correlation in its plane of all
components of thaational legal system, similar components of the legal
systems of other states, the philosophical foundations of the ontology of
society, law and the state, as well as a set ofilegal factors.

So, the legal ideology can be recognized as the most slabtent of the

legal system, which causes its fairly long period of formation. Nevertheless,
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the rapid pace of modern society development and the globalization of all
spheres of public life lead to the fact that even legal ideology can waver under
such aronslaught and begin to show signs of internationalization.

The paper supports and further substantiates the concept of global law,
since "global law" (in contrast to the international legal system) provides for
a movement towards a common legal ideologgdal on the convergence of
basic values and methods of influence.

The most acceptable model of global legal ideology can be recognized as
borrowing positive legal phenomena, but not giving in to the violation of
basic human rights in favor of globalizatidkt the present stage, it is possible
to observe how societies based on humanistic legal ideology lose out to
traditional societies and are sometimes powerless to migrate. This approach
destroys the very idea of an open, multicultural society and cakegascgsm
about the possibility of developing a global legal ideology. While the
observance of a simple basic principle: the freedom of one person ends where
the freedom of another begirisjt may well create a foundation for legal
ideology in a global sese.

All of the above makes it possible to draw a conclusion about legal
ideology as a phenomenon subject to both cybernetic and synergistic laws. In
particular, globalization affects the legal ideology from the outside, but it also
transforms the systemmfom t he i nsi de. Legal i deol ogy
phenomena that were initially perceived as foreign. But the problem is that
both positive and negative aspects are integrated into the legal ideology.
Moreover, some negative phenomena tend to be percbiyesbciety as
positive or cause negative consequences later, if this is not taken into account

in the future, and measures are not taken to minimize them. This will only
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|l ead to the fact that without a Apositi v

legd reality will fail.
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[ Abstract ]

Problem statement of an educative function of law investigation is connected

with its topicality in conditions of modern challenges in the globalized world
and the practical need to suggest the prospectives of its further development
and improvement. Purge is to determine prospective directions of the
development and improvement of an educative function of law under modern
challenges and conditions. The study concluded that perspective directions of

an educative function of law improvement and furtherettgyment it is
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possible to divide i nto two directions.

knowl edge in societyo may be i mpl emented
jurisprudence in primary, secondary, high, graduate and andragogic education
accordingtotherenwi ng of st ateds educational proc
AThe | mprovement and further devel opment
competitive educational training of future specialists in the sphere of
jurisprudenceodo requi r ensllaw bhdacatiorrimtan sf or mat i
modern interdisciplinary polyculture innovative legal education as the

standard of the modern reality.

Keywords: function of law, educative function of law, legal consciousness,

legal culture, modern legal education, polyculture llegacation.
INTRODUCTION

Scientific, Practical Problems

Problem statement of an educative function of law investigation is
connectedwith its topicality in conditions of modern challenges in the
globalized world and the practical need to suggest the prospectives of its
further development and improvement. Cognition of significant issues of an
educative function of law in conditions oflobal changes, social
transformations and modern challenges to form legally conscious and
cultured civil society is still valuable for juridical science and practice. Even
in the era of total informatization general and special educational influence of
a state does not lose its significance in the improvement of present and
formation of future generations. That is why the scientific research of the
mentioned above is still interesting and debatable for specialists in different

spheres, including lawyerdhitologists, sociologists, and even psychologists.
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The mentioned juridical function became a subject of scientific interest in
different countries of the world. In accordance with David A. Funk, modern
jurisprudential opinion is by no means unanimous eamiag the educational
possibilities of lawt Olga Skakun connected this function with juridical
education, growing of general respect to law and formation of legal culture of
an individual and a sociefy Svetlana Levina paid her attention to a
conceptuabase and place of the mentioned function in a system of juridical
functions, particularities of its mechanism and issues of its implementation.
This researcher with Valeriy Bayev investigated an educative function of law
in a structure of legal educatiomade the analysis of its specific influence on
future specialists in the sphere of law and gave a rather valuable contribution
to the understanding of legal nihilism in modern soctety

At the same time, the role of an educative function of law in nmoder
conditions of social reality is still not investigated enough. Thus, it is possible
to say that nowadays this question is still opened that explains the topicality
of this article.

Purposeof the Study.

Purpose of the article is to determine prospective directions of the
development and improvement of an educative function of law under modern
challenges and conditions. To achieve this aim it is needed to perform the
following tasks: 1) to consider a conpg attributes, and content of an
educative function of law, and determine its place in a system of juridical

functions; 2) to analyze a mechanism of an educative function of law in

! David, 1972, p. 292.
2 Skakun, 2001, p. 225, 226.
3 Levina, 2010, p. 273.
4 Bayev, Levina, 2011, p-82.
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modern conditions; 3) to investigate particularities and issues of tutiedf

educational functionés of | aw i mplementa
suggest prospective directions of its improvement and further development.
Object and Subiject of the Study.
The mentioned tasks are to investigate a subject of the artatlesthn
educative function of law in modern conditions of social development taking
into account the legally regulated ideologicaltured sphere of its
functioning and implementation that is an object of the paper.
Research Methodology and Materials.
To achieve the aim of the article, genesaientific and specidegal
methodsof cognition have been used. By using the dialectical method, the
current conceptual framework and issues of an educative function of law have
been formulated. The formdbgmaic method contributed to the
devel opment of the authordés explanati on
development, and improvement of an educative function of law. The formal
legal method gave the opportunity to suggest the directions of an educative
function of law development and improvement in modern conditions.
RESEARCH RESULTS
Investigating a concept of an educative function of law, we have to admit
that it is directly connected with functions of law and the understanding of a
t er m e d urelatidnitovtieeomentianed functions of such a social
regulator as law. Thus, we have to analyze the conceptual understanding of
an educative function of law as a phenomenon of reality in its connection and
interrelation with the system of juridical funati® and an educative policy of
a country as a method of gener al and i
formation. At the same time, legal thinking concerning this function includes

the analysis of its attributes, mechanism of its implementation, some
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particuarities of its functioning, on the base of which it is predicted to suggest
the direction of its improvement and further development under the modern

conditions and challenges.

THE FIRST TOPIC: EDUCATIVE FUNCTION OF
LAW: CURRENT STATE AND ISSUES

Performing of statedfs tasks is to form
improve such a state in different directions of its development. The essential
element of this system belongs to society. Its nature determines state policy
in its forming. On the omhand, a society forms a state by different forms like
referenda and elections, etc. On the other hand, a state has mechanisms to
form, change and even grow a society that it needs. Of course, in reality, both
of the mentioned above processes operatetiegend at the same time,
making their unvisible internal inter influence that is expressed in external
resul ts and consequences. Todayos soci e
challenges of different directions and content in conditions of global changes,
eonomic crises, and spiritual searchings of a person and mankind.
Nowadays, a society by its nature is mostly multicultural, informataized and
internally transformed by the permanent influence of massive culture. It is
rather difficult to rule such a socjetwithout the understanding of the
mentioned above. More else, we think, that it is impossible to improve and
devel op such a society via the stateds r
its internally changed essential values that determine its fuekiistence. At
the same ti me, among effective instrument
a state as an organization of public power on a certain territory that is capable
to regulate and protect its inhabitance by the existed legal, economic,

political, social and material mechanisms. We believe that even in the era of
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global digital transformations of different directions and nature, diversity of

religions and believes a state has its enough power and ability to be an

ideological compass for a modesnciety. Just the effective performing of

this task may make stability in societyo
direction of respect and internal suppor
further development. Mor e olidysehe we t hink
achievement of this task may never be | es

economy. Just ideologically directed and grouped society is capable to be
different by its needs, values, and nature. We are talking about a civil society
thatisagener ator of its countryébés economic
just declared policy of its state but an internal ideological principle of its
future existence on the base of the legitimate type of its conduct within the
territorial boundaries of suchstéate. That is why we are sure that nowadays

a state has to play a leading role in the mentioned above to educate its society
by the implementation of an educative function of law under a proper state
policy in this issue. The mentioned above is still gero question in
jurisprudence that originates the need for its scientific investigation to
disclose a conceptual base, attributive features and the role of an educative

function of law in modern times.
SECTION 1.1. A PLACE AND SIGNIFICANCE OF AN
EDUCATIVE FUNCTION OF LAW IN A SYSTEM OF
JURIDICAL FUNCTIONS IN MODERN CONDITIONS

To reveal the importance of an educative function of law in a system of
juridical function, it is needed to understand such a system, its elements, and
the role of each of them. First all, it is important to define a function of law.

We have to admit that this concept has a dichotomous nature. On the one
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hand, it describes the social significance and the value of law as a social
phenomenon. On the other hand, it determinesthemainect i ons of t he |
influence on social relations and its individuals. There are different points of
view concerning the structural content of juridical functions and their division
in accordance with different criteria of their classification. Accaydimthe

legal influence on social relations, functions of law are divided into two
groups that are genersbcial and specidégal. In theory of law specidgal

or socalled speciabocial functions are divided into regulative and
protective. At the sae time, generasocial functions of law are represented
differently by different scientists in the field of law. We support a‘kedwn
approach in theory of law to fill them by political, economical and social
cultural functions.

In our point of viewan educative function of law is included in the sacial
cultural subtype of juridical functions. At the same time, its functioning has
an influence on sociaultural relations and other types of relations. In this
connection analyzing genersbcial functons of law, Oksana Myronets
rightfully admitted that they should be understood as its regulative and
protective directions of influence on social relations in a whole and their
economic, political, sociatultural spheres in particular in accordance with
economicalpolitical level, ethical and moral standards and norms that exist
on a certain stage of a'Osthishasetweds histor
have to conclude that an educative function of law is perfobyedgulative
and protective legal rules that regulate, protect legal relations but have
generally educative influence on their participants at the same time. This

peculiarity explains the special place of an educative function of law in the

! Myronets, 2019, p. 9.
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system of juidical functions and its significant role that is expressed in its

general constant influence on all spheres of legal regulation. As Svetlana
Levina emphasizes, although the educational function of law is not the main
function of law, it has a significamble in the system of functions of law, in

the general mechanism of legal influerice.

Modern conditions of state and social development and transformation
require adequate and quick juridical reflection. At the same time, ways and
forms of the mentioned aetion of law on the mentioned changes always have
to take into account the existence of permanent educative influence of law
that is made unconsciously by any legal rule on every member of social
relations. That is why every legal rule to be effective tmabe educative

enough to satisfy such a social need.
Part 1.1.1. Traditional and Modern Conceptual

Understanding of an Educative Function of Law

Traditionally this function of law is understood as generbal
influence on a spiritual sphere and brining up the respect td lawhis
regard, David A. Funk defined the seventh major function of law that is to
serve as an instrument of conscious change, either of society or of particular
individuals in that soctg.® We have to support their points of view and admit
that traditionally an educative function of law was an instrument of state and
law influence on participants of social relations. l.e. its concept will always
include the saalled measure of educativafluence on their will and

consciousness to form a legal type of their conduct.

! Levina, 2010, p274.
2 Skakun, 2001, p. 226.
3 David, 1972, p. 288.
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At the same ti me, this function I
development has to be understood taking into account such changes and new
conditions. According to ValeriBayev and Svetlana Levina, its conceptual
basis is at the intersection of the research fields of Theory of State and Law,
Pedagogy, Psychology, Cultural studies, Sociology, Philosophy &t is
why, in conditions of new challenges, global changes aodial
transformations, in our point of view, a modern concept of an educative
function of law has to be revealed as the regulginegective influence of
law on subjects of social relations with the aim to form a deep level of their
legal consciousnesand culture and internally conscious orientation on
legitimate type of their conduct to develop, improve and stabilize the choice

of lawful behavior of an individual and society.
PART 1.1.2. Significant Attirbutive Characteristcts of an

Educative Functionof Law

Analyzing an educative function of law, it is quite important to determine
its attributes because they reveal its content. Firstly, it has genrerally
individual nature that describes its educative influence on society in general
as an ideological itlgsiment and on a separate individual to form his/her own
internal conscious arrangements on legitimate type of legal conduct.
Secondly, an educative function of law is directly and indirectly but the
ideology of a state that is accepted and even it islgeds say approved by
it to develop a count r ydtsral direction ofi c al |,
its present and future existence. In religious and secular society just the proper
implementation of an educative function of law allows to stable atganie

its critical periods under transforming challenges and changes. In this regard,

! Bayev, Levina, 2011, p..9
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we may define the third attribute of this function that is in its potential

adaptive ability to change individual sé 1
expectations tym their country and law to function effectively in legal and
state system where they live and perform their daily life activity.
At the same time, by changing separate individuals by the use of the
educative function of law a state may change the whaetyostep by step
or even immediately. Of course, we prefer the first type of change because
they are less economically traumatic. We think that revolutionary changes
may be accepted just in conditions of an immediate reaction on crimes against
humanity vhere the educative function of the law expresses its general
humani stic 1 deological <c¢character. But 1in
development just systematical and gradual changes may bring to the effective
result that, of course, maybe achié\sy the educative function of law.
In this regard, we support David A. Funk that defined it as the change of
individuals and society and admited that in the present state of knowledge, it
may be said that one of the major functions of law is to chargetgmon
systemically, and to cause deviant individuals to conform to ends chosen by

certain groups or individuals in society.

THE SECOND TOPIC: EDUCATIVE FUNCTION
OF LAW: FUTURE DEVELOPMENT AND
IMPROVEMENT

The future development and improvement of the mentioned legal function
may be understood just after analyzing its present issues of functioning and

implementation. It is possible to divide them into internal and external that

! David, 1972, p. 288, 293.
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express its essential propediand potential possibilities. Internal issues of
education function of law are connected with the internal personal
possibilities and abilities of a person to change and adapt his/her level of legal
consciousness and culture. External ones depend arceesonomical and
political state of a country where such a person lives as in the environment to
bring up a separate individual and a whole society with a high level of legal
culture and consciousness.

In this regard, David A. Funk emphesises that greoffor law to be used
as an instrument of conscious social change, some individual, individuals, or
group must desire the change and use law as an instrument to effect that
change. In a democracy, the persons consciously desiring change may be a
majority of the politically active people or an elite group of opinion leaders.
In an authoritarian government, the primary poWwelder or poweiholders
may be the persons desiring chahge.

I n spite of a statebs type and its pol
educative function of law is to bring up high legal consciousness and form

stimulus of citizZzensd |l egitimate conduct .
SECTION 2.1. MODERN CHALLENGES TO AN
EDUCATIVE FUNCTION OF LAW IN CONDITIONS OF
SOCIAL GLOBAL TRANSFORMATIONS

Itis needed to take intoaoo unt t hat todayodés worl d i s ¢
a todayds society is mucticultural and t

to economical, political and socialltural changes, modern challenges of its

! David, 1972. p. 288.
2 Levina, 2010, p. 273.
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excistence in digital era that provided tatdbrmatiozation and progressive

influence of massive culture values and standards.

We agree with Mykola Holovatyi who analysing multiculturalism as a
means of nations and countries interethnic unity achieving, concludes: a) it is
a specific, historicallybjective phenomenon of societal life, which ensure
real social advancement; mmulticulturalism policy should be secured
through a political dialogue among countries and nations; c) in multicultural,
multiethnic societies, a state ideology is the unifyfagtor of the entire
society that is based on the principles of multiculturalism, democracy, and
humanism'

Modern global trends and economic reality changed the look of the world,
the contents of societies that are full of different cultures, priariaes
values. To implement the policy of human rights protection and prevention
of their violations, every state has to pay its attention to the education of such
a type of society according to its multicultural neéBsch state should form
a sufficienteffective mechanism for the implementation and guarantee of this
right at the national level to all its citizens without any discrimination.

To our mind, the multicultural nature of a modern society determines the
directions and content of its educativéluence. In this regard, it has to
include traditional and innovative measures of the influence. But it is needed
to admit that even traditional ways to bring up a needed type of an individual
and a society have to be transformed under the needs ofuttultit nature
and digital possibilities of a separate individual and a society as a whole. The

essence of such measures may be understood by the investigation of a

! Holovatyi, 2014 p. 18.
2 Myronets,Burdin, Tsukan, Nesteriak, 2019, p. 584.
3 Pyvovar,2018, p. 8395.
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mechanist of the educative function of law implementation that will be done
in the next sukection. At the same time, we have to say that a modern stage
of social development has already generated a new requirement for an
educated person that is multidisciplinary by its nature. We are talking about
multi nature of a modern education that hasntdude knowledge from a
specialty, knowledge of several (at least two) languages as a must, real ability
to use digital technologies (at least basic) and internally formed conscious
readiness to multicultural communication that may include differenioglig
ethnic, morality, and habits nature.

Under the mentioned above, an educative function of law in its
understanding as the right upbringing of every separate individual leads to the

creation of a cultural, socially active and kawiding society.

PART2.1.1. Theoretical Understanding of a Mechanism of an

Educative Function of Law Implementation

A mechanism of an educative function of law influence is connedtéd
a mechanism of an educative influence of law that is concentrated in legal
education. We have to admit that it is not just to grow a lawyer with the
specific type of juridical knowledge but bring up a highly educated person
with some knowledge of judical nature to regulate own behavior and protect
his/her own interests and rights. Thus, such a person is a basic cell of a society
where legal knowledge is implemented to legal consciousness, legal culture

and leads to the conscious legitimate choicevai legal conduct.

! Levina, 2010, p. 277.
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As Olga Skakun correctly defined, a mechanism of legal education is the

procedure for transferring legal ideas and guidelines contained in the public
consciousness into the minds of the educated (individuals, public gfoups).

Functionalelements of such a mechanism of legal education include: 1)
public legal consciousness; 2) a system of rules of law; 3) ways and means of
legal education; 4) the consciousness of an educated person, who need his/her
enrichment by the legal ideas and gliks contained in the public
consciousness.

The effectiveness of the mentioned mechanism is described in the level of
legal consciousness and legal culture of an individual and a society. That is
why it is possible to say that the level of its implemBotadepends on the
effectiveness of its means.

Among them it is needed to define the following: 1) legal education; 2)
legal propaganda; 3gal practice of state bodies and other organizations; 3)
lawful behavior of citizens; 4) setfducatior®

In our point of view, the role of legal education in the meaning of
knowledge in the sphere of jurisprudence for every individual for the
regulation of own conduct and protection of own rights, interests and
freedoms i s significant sure thatuthe t oday 6 s
understanding of the values of legal education in conditions of modern social
reality is rather wider than just special education of lawyers. According to
Valeriy Bayev and Svetlana Levina, legal education is a holistic upbringing

of a persa, his/her needs, morality, intellect, will.

1 Skakun, 2001, p. 483.

2 Levina, 2010, p. 274; Skakun, 2001, p. 483.
3 Skakun, 2001, p. 482.

4 Bayev, Levina, 2011, p. 11.
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We think that legal propaganda, on the one hand, is a style of social life
that may be provided in a country by a system of primary, secondary, high,
graduate and even andragogic education. On the other hanthd reaction
of bodies of state power on offences where they are not to hide offenders by
using the corruptive mechanisms but bring them to legal liability in spite of
the legal and social status of such an offender. By using mass media legal
propagada may become an effective instrument of a general educative
instrument in a state.

Concerning the third element, we may admit the possibility of its
efficiency just in conditions of legitimate conduct of public authorities and
other organizations that eislaw in their activity. It is described in the
educative influence of police, courts and judges, prosecutors, lawyers and
even heads of legal entities when they implement the law by using or applying
legal rules, performing of their duties or observarfgarehibitions.

Lawful conduct of citizens, foreigners or even people without citizenship,
in our opinion, depends on their legal consciousness and legal culture. Thus,
the educative function of law in this regard has been already investigated
above.

Special attention we would like to pay to setfucation in the sphere of
law. Modern life requires constant growth of legal knowledge for personal
use and protection in conditions of global changes and challenges. Our
todayodos real it yeddorseHoaning f legalltcempetencg e nt n
not even for special achievements in the juridical sphere but ordinary safety
under the changeability of law, the general increase of criminality and
presence of c¢crises of dif f edvidualis nat ur e.
the ability of an individual to satisfy his/her own cultural needs through self

development and sedfducation; the ability to independently recognize and
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master the peculiarities of norms of behavior ... understanding the need for

legitimateb e havitor ... .0
PART 2.1.2. The Directions of an Educational Function of

Law Effective Functioning in Modern Conditions

On the basis of the mentioned above, in our opinion, the prospects of an
educative function of law future improvement it is possiblalivide into
several directions. The first one is connected with the general increase in legal
knowledge in society. The second one is connected with the improvement and
further development of effective, qualitative and competitive educational
training offuture specialists in the sphere of jurisprudence.

Speaking about the first direction, we have to admit that the need for
general legal knowledge for daily use is out of the debate. The modern global
world puts a person in conditions of fast reactiorclbanges and challenges
to survive and keep his/her safety. We are sure that the legal education of an
individual is his/her internal mentatlggal state in which he/she takes a
decision concerning legal or illegal types of his/her conduct. The quality of
such a state depends on the level of his/her legal consciousness and culture
that are results of internal acceptance of some knowledge of legal nature.
Thus, general legal education as a transfer of legal knowledge to be accepted
by an ordinary individuais not just important but significant for the legal
existence and lawful functioning of such an individual. That is why we are
sure of the importance of the general legal education of individuals.

In this respect, according to Valeriy Bayev and Svetlagsaira, the
mission of legal education should be to eradicate legal nihilism and increase

the level of legal culture of an individual by weakening the influence of a

11bid., p. 10.
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local moral culture, which plays the role of a leading social regulator
opposing the law.

The growing up of the society with a legitimate type of legal conduct
ideologically oriented on disputes resolution by peaceful means within the
law is a primary function of a modern state. We suppose the implementation
of this task may be effective just conditions of polyculture educatidn.

Analyzing the overcoming of the legal nihilism of youth, Valeriy Bayev
and Svetlana Levina admitted that it is important to actualize the role of
educational institutions and impose increased requirements olistngline
of students for their moral education and their legal compefence.

We agree with the mentioned above and may add that the education has to
be performed in a polyculture educati on
provide ethnic tolerance in the foroh conscious tolerance to the individual
differences of other people, religions, beliefs, cultures, worldviews, lifestyles,
values; it leads to the development of internal focus not on confrontation and
hostility, but on a constructive dialogue of cul&yrethnic groups, mutual
understanding? and assistance. 0

Speaking about the second direction, we have to admit the multi direct
need of juridical education change under modern conditions. It includes
internal and external sub directions and is to changsdacation institution,

a law teacher and even his/her teaching methods of law because the look and
requirements of a modern law student have been changed in the digital era.

! Ibid.

2 Myronets,Burdin, Tsukan, Nesteriak, 2019, p. 584.
3 Bayev, Levina, 2011, p. 10.

4 Myronets,Burdin, Tsukan, Nesteriak, 2019, p. 585.
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Gerald F. Hess, Michael Hunter Schwartz, Nancy Levit defirfigdvays

to promde teaching and learning anorganized their ideas into five
categories, presented in the following order: injitutional and
administrative support; 2) adjunct professor support; 3) feedback from
students; 4) collaborations with colleagues; and 5)asdéssment, reflection,
and developmertt.

As Nancy P. Johnson admitted, many law schools are undergoing
curricular reform, which may or may not include changes in teaching legal
research. Many challenges remain for teachers of legal research. As students
progress through law school and become new lawyers their research skills
become more sophisticated and build on the foundation given to them during
their firstyear coursé.

Law education possesses the tools necessary to create outstanding
classroom expenees. It remains for law to incorporate these borrowed
education strategies mindfully into legal education. To do so will enhance and
improve the teaching and learning process and build law education into a
training ground for the finest critic#hinking practitioners’®

At the same time, Gerald F. Hess, Michael Hunter Schwartz, Nancy Levit
admitte that law schools can implement a wide variety of institutional and
administrative support approaches to improve teaching and learning. These
strategies fit intosix categories: 1) faculty hiring, evaluation, and
compensation policies; 2) support for faculty growth as teachers; 3) support

for the scholarship of teaching and learning; 4) rewards for extraordinary

! Gerald, Schwartz, Levit, 2018, p. 697.
2 Johnson, 2009, p. 40.
3 Borman, Haras, 2019, p. 391.
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teaching accomplishments; 5) scheduling support;&rather institutional
or administrative manifestations of support for teaching and leatning.

On the base of the mentioned above, not analyzing the details of law
education changes, we may emphasize that nowadays to implement an
educative function of la, the modern law education has to be transformed
under requirements and conditions of reality to train highly qualified jurists
that may solve practical issues in globally changed digital society with the

use of an interdisciplinary approach.

CONCLUSIONS

In conditions of global changes and social transformations under modern
challenges, the role of an educative function of law is quite significant. The
perspective directions of its future development and improvement are based
on the following esults.

1. As a direction of an educative influence on individuals and a society in
a whole, an educative function of law has the following attributive
characteristics: 1) generaligdividual nature that describes its educative
influence on a society arah individual; 2) accepted and approved ideology
of a state; 3) potential adaptive abilit.y
their needs, and expectations from their country and law.

2. In a system of juridical functions an educative function of ia
included to its generaocial ones but it is implemented as a regulative and

protective function of law in the sociaultural sphere.

1 Gerald, Schwartz, Levit, 2018.
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3. In modern conditions a mechanism of an educative function of law

includes: 1) public legal consciousness; 2ystean of legal norms; 3) ways
and means of legal education; 4) the consciousness of an educated person.

4. Particularities and issues of the effective educational function of law
implementation under modern challenges are based on the lack of legal
conscousness and legal culture of individuals, public officers and even a
great part of a whole society that is multicultural by its nature.

5. Prospective directions of an educative function of law improvement and
further development it is possible to diviegea two main directions:

- the general increase of legal knowledge in society;

- the improvement and further development of effective, qualitative and
competitive educational training of future specialists in the sphere of
jurisprudence.

In our point of wew, both of them have to be investigated by juridical
science with the next suggestions to improve the legislation on practical
educative influence on individuals and our society.

We think that the first direction may be implemenbgdthe increase of
mastering of jurisprudence in primary, secondary, high, graduate and
andragogi c educati on according to the
programs on the level of law.

The implementation of the second direction, to our mind, requmes t
transformation of traditional law education into modern juridical education.
With this intention, interdisciplinary polyculture innovative legal education
as the standard of modern reality needs its further scientific investigation,
appropriate legislate changes with the next practical consequences of
effective and qualitative nature.
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[ Abstraci ]

It is known that under the conditions of instabilitythe case of changing the
vectors of political development of Ukraine, the demand of times is to rethink
social standards in the modern society, and therefore it requires updating
knowledge and the mechanism of providing general social guarantees of the
staus of the Ukrainian peopl&he purpose of the articis to systematize
modern knowledge about the general social guarantees of the constitutional
and legal status of the Ukrainian people. For this purpose, the classification
of these guarantees is catdiout in the work, the features are defined and

new definitions of the concepts of varieties of these guarantees are

-52-


https://orcid.org/0000-0002-8330-0775

Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551

formulated. The dialectical connection of general social guarantees and
special legal guarantees in the formation of the constitutionidegal status

of the Ukrainian people is shown. One maintains the position that it is the
mixed type of economic system of the state that is optimal for providing the
sociceconomic guarantees of the constitutional and legal status of the
Ukrainian people The obtained results will help to further identifying the
drawbacks of the state and legal mechanism of providing universal social
guarantees of the constitutional and legal status of the Ukrainian people and
to find ways of their solution.

Keywords: corstitutional and legal statugeneral social guaranteescio
political guaranteessociceconomic guaranteespciocultural guarantees,

Ukrainian people.

INTRODUCTION

Scientific, Practical Problems

Under the current conditions of globalization and deepening integration
ties of Ukraine with other countries, international state entities and influential
world organizations, the Ukrainian people are influenced by the various
factors that do not always mtethe needs and interests of the majority or
certain population groups, including citizens of Ukraine, who are abroad. In
such periods of social changes and transformations, the preservation of the
constitutional and legal status of the Ukrainian peapketop priority for the
state In general, there are good reasons to recognize that guaranteeing the
constitutional and legal status of the Ukrainian people is an important task of
the state and local sejovernment and an actual direction of development of
the national legal system. ftér all, for the further development and

improvement of the national society, the state, the law and other social
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institutions, the public authorities should place the status of the Ukrainian

people at the center of state policy.

One of the instruments f@achieving the abovmentioned is the general
social guarantees that the state should apply to its citizens. However, it is
known that under the conditions of instabilitytime case of changing the
vectors of political development of Ukraine, the demainttmes is to rethink
social standards in the modern society, and therefore it requires updating
knowledge and the mechanism of providing general social guarantees of the
status of the Ukrainian people. Therefore, in spite of the rather wide range of
scietific works that contain scientific achievements in this field (for
example, KBabenko, YuBarabash, L. Kryvenko, A. Kolodiia, V.
Pohorilko, A. Selivanov, Y. Todyka, A. Frantsuz, Yu. Shemchushenko etc.),
the abovementioned confirms that there is theedeto develop new
knowledge, including existing experiences.

Purposeof the Study.

The purpose of the article to systematize modern knowledge about the
general social guarantees of the constitutional and legal status of the
Ukrainian people. For this ppose, the classification of these guarantees is
carried out in the work, the features are defined and new definitions of the
concepts of varieties of these guarantees are formulated.

The object of the researchthe field of constitutionalism in Ukrain€he
subject of the researadB the general social guarantees of the constitutional
and legal status of the Ukrainian people, theoretical aspects and the
mechanism of their formation and provision.

Research Methods.

Research tools are general scientific methods of cognition (analysis,

synthesis, generalization, comparison, etc.), which, in combination with
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special legal methods, contributed to the achieving of the goal of the research,

and the main approach becamenaggological approach. Thus, the formal

and | ogi cal met hod was wused while study
economic g uarpaonltieteiscoa | figsuwacriaont ee s 0, isoc
guarant eeso, e t c-legallntethod tacilitatedtliie dyails e f or mal

of the current constitutional legislation of Ukraine, as well as the development

of recommendations for improving the theoretical basis for further legislative

changes. The system and structural method allowed to consider the content

of general socilaguarantees of the constitutional and legal status of the

Ukrainian people, and the comparative and legal method was applied in

comparing the types of guarantees of this status.

RESULTS AND DISCUSSION

THE FIRST TOPIC: CONCEPTS AND FEATURES OF
GENERAL SOGQAL GUARANTEES OF THE UKRAINIAN
PEOPLE

The purpose of guarantees, and above all social ones, is to provide the most
favorable conditions for the realization of the constitutional and legal status
of the Ukrainian people. At the same time, it is necessamgdlize that
guarantees are a means that provides a transition from the possibilities
provided by regulatory legal acts to the current reality. International and
domestic experience shows that the effectiveness of guarantees depends on
the level of devapment of civil society, democratic, social, rule of law state,
the state of the economy, availability of democratic institutions, actuality of
the political system of society, functioning of perfect law and legislation,

level of legal consciousness, legallture of the population, etc. And the
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guarantees themselves, in order to be effective, shall be a system of agreed

conditions, means and methods that ensure the actual implementation and
comprehensive protection of the constitutional and legal statutheof
Ukrainian people.

Thus, there are good reasons to claim that genexadiyal guarantees are
not aimed at providing a specific sphere of public life, but they have a positive
impact and contribute to the realization of legal phenomena in any public
relations, including elements of the constitutional and legal status of the
Ukrainian people.

Considering all the aboweentioned, it can be claimed ththe general
social guarantees of the constitutional and legal status of the Ukrainian
people is a system of conditions, means and ways of ensuring the legal
position of the Ukraian people in the national society and state, among
other nations, foreign societies and states, international associations, which
are operating in the fields of politics, economics and cultural life.

Hereafter we will focus on the features of this conc@&pis definition
implies the following characteristics of the general social guarantees of the
constitutional and legal status of the Ukrainian people:

1) itis a system of conditions. With regard to this characteristic, we would
like to draw your attention to the fact that, under the condition, one
understands a certain real circumstance, rules, regulations that make it
possible to implement, establish, ceeand operate something or contribute
to somethind.That is, it is such a system of circumstances, rules, regulations

that ensure the primary and systemically important legal position of the

! Academic Interpretative Dictionarg979, p441.
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Ukrainian people in the national society and the state, ambieg peoples,
foreign societies and states, international associations;

2) it is a system of means. In this case, the means is a certain technique, a
special action, tool that allow you to do something, to achieve sométhing;

3) it is a system of methods.i$ appropriate to point out that a method is
a certain action (sequence of actioms)echnique or a system of techniques
that enables to do something, accomplish something, achieve sonfdthing.
this regard, it should be acknowledged that the meadsnasthods, as
components of the general social guarantees of the constitutional and legal
status of the Ukrainian people, are very closely interconnected, since both are
interpreted as a certain technique, an action aimed at achieving the projected
result.At the same time, the analysis of the available definitions of means and
methods shows that the latter are characterized by greater consistency and
systematicity;

4) the conditions, means and methods, in other wogutsrantees exist to
ensure the legal position of the Ukrainian people in the national society and
the state, among other nations, foreign societies and states, international
associations. Specifying this characteristic, it is necessary to emphasize that
ersuring the legal status of the Ukrainian people is considered one of the
broadest categories of this conceptual and categorical series. Ensuring the
constitutional and legal status of the Ukrainian people, from our point of view,
includes activities aimedat its approval, arrangement of conditions,
realization, security, protection and restoration of primary quality in case of

damageConfirmationof the constitutional and legal status of the Ukrainian

! Academic Interpretative Dictionary, 1973,307.
2 Legal Encyclopedia, 2003
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people is its consolidation, regulation of such statushe system of

regulatory and legal and other legal acts. Untle¥ arrangement of
conditions as a component of ensuring the constitutional and legal status of
the Ukrainian people, it is necessary to consider the formation of the most
favorable atmospdre for implementation, not only in the political system, but
also in the economic and cultural ones, for its full, actual and real
implementation. Such conditions may be recognized the following ones: civil
society, democracy, sovereignty, the rule of Istate, the welfare state,
national property, freedom of creativity, dimplementationas a component

of ensuring the constitutional and legal status of the Ukrainian people, is its
direct actual implementation in public and social relations. For exanpl

the process of elections, referenda, public debates on constitutional projects,
public lawmaking initiatives, etcSecurityof the constitutional and legal
status of the Ukrainian people is an activity aimed at removing obstacles to
its implementatin, combating violations of the elements of status and, above
all, the rights and duties of the Ukrainian people. The security of the
constitutional and legal status of the Ukrainian people is carried out in the
form of prevention, warning, denial of pdsi& violations.Protectionof the
constitutional and legal status of the Ukrainian people takes place in cases of
its violation and foresees the provision of adequate repudiation, removal of
something that violates the sovereignty of the Ukrainian petgretorial
integrity of Ukraine. Effective protection always requires an adequate
response to theiolation. That is why part 1 of Article 17 of the Constitution

of Ukr ai ne provides t hat AProtection of
integrity of Ukraine,ensuring its economic and information security are the
most important functions of the state, the cause of the entire Ukrainian

peopl eo, Thredafenge af Ukraing and protection of its sovereignty,

-58-



Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551

territorial integrity and inviolability shall bentrusted to the Armed Forces of
Uk r at Reproductionof the constitutional and legal status of the
Ukrainian people is the restoration of its primary quality, full capacity (in
theoretical and practical terms) to satisfy the needs and interests of the
Ukrainian people in all spheres of life;

5) conditions, means and methods, that is guaraatedsinctioning in the
sphere of politics, economy and cultural life, that is in the most important
spheres of life of society and this is certainly the mosomant feature of
the general social guarantees of the constitutional and legal status of the

Ukrainian people.

THE SECOND TOPIC:POLITICS, ECONOMICS,
CULTURE AS SPHERES OF EXISTENCE OF THE
CONSTITUTIONAL AND LEGAL STATUS OF THE

UKRAINIAN PEOPLE

Thesespheres (politics, economics, culture) are the specific determinants
that influencethe constitutional and legal status of the Ukrainian people,
hereat let us consider further their essence.

According to encyclopedic datpglitics (Greekife & o U stagear public

affairs) is a system of goals and means for their achieving of one or another

state in the s pherrasgublic domar, relatea todhe e x .

use of state power. Policy implementation, both internal and external, to a
large extat takes place at different levels of government, rather than at
meetings or sessions of organizations. The degree of participation of the

population in political activities is dissimilar in different countries: thus in

1 Constitution of UkraineNo. 254k/96VR.
2 Legal Encyclopedia, 2002, 29.
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open societies, people have gredteedom to participate in the exercising

political power compared to totalitarian regimes, where such a right is granted
to only a limited number of grougsVioreover they claim that politics (from

the Greekfe o ailselfgovernmentctivities in polis (ity-state) and herein

af t er nand goveenanceaof dodetly)activities concerning solving

the issues of public life or its certain part, related to the making responsible
decisions in the field of relations between different social groups, stades
peoples, the struggle for gaining or retaining state power, as an instrument of
regulating and forming these relations. Politics is a strategic level
management activity concerning internal and external legal relations and
interactions. The instrumentand methods of policy are diplomacy, trade,
migration policy, cooperation in global projects and international
cooperation, scientific and educational projects, forceful (military)
competition and political, economic and military alliances’etc.

Economis, no matter what the country, is a sphere of public life, which
covers the production of products and services, their exchange, distribution
of created goods and their consumption in sodié®pmetimes, several
conceptions of the economics are formulatedi n parti cul ar :
set of social relations in both production and4pooduction spheres, that is,
the economic basis of a certain social order; the national economy of a
particular country or its industry; science that studies the speafics
industrial relations in a particular field or field of social production (for

example, transport economics, labor economics, &tc.).

1 Oxford lllustrated Encyclopedi2000, p207.
2 L egal Encyclopedia, 2002.

3 Radionova, Kravchenko, Radchenko, 20050.
4 Zavadskiy, Osovska, Yushkevych, 200678.
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In general, different definitions @ulture are distinguished, but the most
famous of them are: socatdtributive defintion, considers it an immanent
characteristic or parameter of society; the phenomenological interpretation of
culture considers it as a coherent unity of the ways and products of human
activities, in which its activity is realized and which serves assél
improvement, satisfaction of needs, harmonization of relations between a
human and society, a human and nature; understanding of culture as a sphere
of seltaffirmation and development of the essential powers of a human
considers culture and a humas @ne unit, since culture lives in people, in
their creativity, activity, experiences, and at the same time people live in
culture; in the axiological plane culture is referred to as a set of material and
spiritual values; sign and informational concepbstantiates the idea of
culture as a system of expressions, texts, languages that materialize meanings,
etc! Therefore, it is not unreasonable to claim that culture is a fundamental
concept that has two broad meanings: 1) customs, civilization and the
achievements of a particular era or people; 2) the arts and other manifestations
of the intellectual achievements of mankind in their totality. Culture is one of
the most complex concepts in terms of definitibns.

Characterizing the general social guarantééise constitutional and legal
status of the Ukrainian people, it should be noted that they are, to a large
extent, conditioned by the level of development of politics, economics and
culture. That is, by developing these spheres of public and stat¢héfe,
Ukrainian people will simultaneously guarantee and improve their

constitutional and legal status.

1 Shevniuk, 2005, pB1i 67.
2 Oxford Illustrated Encyclopedj2000, p 139.

-61-



JOURNAL OF LAW AND POLITICAL SCIENCES
And one more notice concerns the characteristics of the general social

guarantees of the constitutional and legal status of the Ukrainian people,
namely,one would like to draw attention to their extreme importance. After

all, even the most advanced special legal guarantees are not capable to ensure
the constitutional and legal status of the Ukrainian people, if in society and
the state there are no poldiceconomic and cultural conditions, means and
ways for its realization. At the same time, it must be acknowledged that the
general social guarantees of the constitutional and legal status of the
Ukrainian people can function effectively, ensuring itdizaéion only in

dialectical unity with the special legal ones.
THE THIRD TOPIC: TYPES OF GENERAL SOCIAL

GUARANTEES OF THE CONSTITUTIONAL AND LEGAL
STATUS OF THE UKRAINIAN PEOPLE

Traditionally, in the theory of state and law, constitutional law and other
legal sciences, general social guarantees are classified as political, economic
and cultural. We are convinced that this classification should be applied
concerning the general satguarantees of the constitutional and legal status

of the Ukrainian people.
SECTION (3.1) GENERAL SOCIO-POLITICAL

GUARANTEES OF THE CONSTITUTIONAL AND
LEGAL STATUS OF THE UKRAINIAN PEOPLE

Political guarantees are an appropriately oriented policy ofttite, its
focus on creating conditions that ensure a decent life and free human
development, stability of political structures, their ability to reach civil
harmony, overcoming destabilization in society, proper levels of political

culture of citizens, th ability to assert, protect their political rights in any
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instance, at any levélOr emphasize that @A... politic
element of the political system of society, certain conditions, methods and

means that ensure the use of the mechanispoweér of the people for the

purpose of exercising the rijghts and fre

Adapting these definitions to the subject matter of our research, it can be
asserted that the genesalcial political guaranteesf the constitutional and
legal status of the Ukrainian people is a system of conditions, means and ways
of securing the legal status of the Ukrainian people in national society and
state, among other nations, foreign societies and states, international
organizations operating ihe field of politics.

To the political guarantees of the constitutional and legal status of the
Ukrainian people can be referred the fol
democracy, people power, pluralism, humanism.

Considering national sovereigntyas a plitical guarantee of the
constitutional and legal status of the Ukrainian people, it is important to
emphasize that the Legal Encycl opedi a pr
(from French fsouthetopathenseptemepoweng fromgi nal |y
thelat i n A 5high)& ona af the basic principles of international and
constitutional law, which provides the recognition tok peopleas the
ultimate source of power in the state and its exclusive right to change the
constitutional order. The peopleezcise their power directly (referenda,
elections, and other forms dfrect democracyand through representative

bodies and officials of the state and local-geifernment. The principle of

! Rimarenkogt. al., 2005, p70.
2 Magnovsky, 2003, [d1.
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sovereignty of the people interacts with the derivative grlasiof state and

national Sovereigntyo.

Summarizing the abovmentioned, there is every reason to argue that
sovereignty of the people, as a political guarantee of the constitutional and
legal status of the Ukrainian people, determines the position wiilen the
Ukrainian people: 1) is the ultimate source and power holder; 2) his power is
the highest in the domestic political and legal system, which, first of all,
means the right to form and delegate his powers to representative bodies of
power, to conbl them; 3) it is he who has the right to make the final power
decisions, including the establishment and change of the constitutional order;
4) his power is universal, that is, it extends to all spheres of social life; 5) it is
independent of any interhar external entities; 6) due to its previous features,
it has its status in the state, which is enshrined in the Constitution of Ukraine;
7) peopleds sovereignty itself i s the bac
domestic national and state sovgreit i es. At the same time, p
and state sovereignty in Ukraine are objectively interacting and
complementary ones.

Undoubtedlydemocracys one of the most important social and political
guarantees of the constitutional and legal statuthefUkrainian people.
Democracy is a form of organization of a society, its gtaléical system,
which is based on the recognition of the people as a source of power,
consistent implementation of the principle of equality and freedom of people,

their real participation in the management of affairs of the state and séciety.

! Legal Encyclopedia, 2002, pp1-62.
2 Legal Encyclopedial 999 p. 61.

-64-



Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551

Democracy, as a guarantee of the constitutional and legal status of the
Ukrainian people, should be distinguished from sovereignty of the people,
since democracy is a broader sociaépomenon, and hence a political and
legal category, as it covers itself and extends not only to the sphere of politics
and law, but also to economic, social, spiritual and other relation'ships.
However, it shall be acknowledged that democracy and sowéyeid the
peopl e ar e of t en i denti fi ed.direcEFor exampl
democracy(pure democracyis a system of forms of direct free will of the
people as a holder of sovereignty and ultimate source of power in Ukraine
through its direct particifigon in established representative bodies of state
and local seHgovernment bodies and direct making decisions on issues
envi saged by the Constituti®éen of Ukraine
The analysis of this definition allows to the conclude that direct democracy
and directsovereignty of the peopkere equally defined, which, in our view,
is not justified, since, as already noted, democracy ensures the realization of
the constitutional amhlegal status of the Ukrainian people in all spheres of
social life (politics, economics, social and spiritual life of society). In general,
there is every reason to argue that the full constitutional and legal status of
the Ukrainian people can exist apel improved only under the conditions of
advanced democracy.
As for sovereignty of the peoplas a general social political guarantee of
the constitutional and legal status of the Ukrainian people, it is defined as
foll ows née it I s ing of owmnwillehy ¢he ¢geopiet exercis

concerning their own interests (in general or concerning the part of society or

! Todyka, 2007, p108.
2 Sovhuria & Shuklina, 2018,.1204.
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individuals), or concerning other peoples and states, under their agreement,

with the assistance of political parties, their blocs, other comp®mérihe
mechani sm of direct democracy, or withoul

The consolidation of democracy in the constitutional legislation ensures
the systematic, complete, fundamental nature of the constitutional and legal
status of the Ukrainian people, creating thestrfavorable conditions for its
implementation and guarantee. At the same time, there is every reason to
argue that the effectiveness of the constitutional and legal status of the
Ukrainian people is determined not only by the consolidation of its element
in the constitutional legislation or, even by the existence of the established
organizational and legal mechanism for its implementation, but also by the
high level of legal consciousness and culture that are theoretic and ideological
basis ofsovereigny of the people

Pluralism as a general social political guarantee of the constitutional and
legal status of the Ukrainian people, allows the existence of various beliefs,
views, positions and points of view that reflect the diversity of interests in
socet vy . APl uralism (from German- APl ural i s
plural) is a fundamental principle of human coexistence, which envisages a
diversity of views, approaches, positions, concepts in legal, political,
economic, cultural and other activiti®uralism is one of the most important
criteria for democracy and humanism in the development of society and the
state, incompatible with ideological monism, nationalized social and political

i f e, monopolization and cenhtralization

1 Skrypniuk,2010, p.354.
2 | egal Encyclopedia, 2002, p78.
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According to the abovene nt i oned, Apluralistic democ
democratic system in which the dominant tendency to arrange social life
(social, political, moral) is based on pluralism. The peculiarity of socio
political practice of pluralistic demeoacy is that it is caused by the processes
of interaction and confrontation of factors of pluralistic structure of sotiety
different branches of government (legislative, executive, judicial), parties,
entities of entrepreneurship (from small enterprisdarge corporations) and
massmedia communications, public unions, associations, individuals, etc.
Under the conditions of mature pluralistic democracy, these processes are
ultimately aimed at reconciling or balancing different value orientations and
prectical interests in order to ensure the integration of society on the basis of
preserving (which does not exclude renewal and variability) the very
institution of pluralism'
Taking into account the aferaentioned, it can be claimed that pluralism,
as a gneral social guarantee of the constitutional and legal status of the
Ukrainian people: firstly, is not only a political guarantee, as it extends to all
other spheres of social life, and hence the constitutional and legal status of the
Ukrainian people; ssndly, it is enshrined in normatiegal acts, that is,
first of all, Art. 15, which states that
principles of political,h ?AsticlesB4938i ¢ and i d
36 and others of the Constitution dfkraine; thirdly, its practical
implementation guarantees the possibility of existence in the environment of
the Ukrainian people, national society and state, various theories, doctrines,

conceptions, views, approaches, positions, beliefs; fourthly, wepts the

1 Shinkaruk, 2002p. 489.
2 Constitution of UkraineNo. 254k/96VR.
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emergence of etatism, usurpation, nationalization, monopolization and

centralization of public power and thereby guarantees it for the Ukrainian
people.
Considering humanism as a universal political guarantee of the
constitutional and legal status of the Ukrainian people, it is first of all
appropriate to note that the AOxford |1
humanism is a system of views that to some extent examingaanhas the
center of the universe. There is no rigorous theory of humanism, but any
worldview that claims that the only value in the world is a human or, more
broadly, that she is a true measure of values, can be called humanistic.
From the pointofvievo f | egal science, fAhumanism in
i h u ma n busnan, humanistic) is one of the most inherently organic
qualities of law. In the philosophical and sociological sense, law is a general
measure of freedom, equality and justice in society;lnhall determine the
specific content of each specific legal norm. It is such social values as
freedom, equality, justice constitute the essence of humanism. First of all and
foremost, law is a system of behavioral standards by which members of the
socety should act in certain situations, so that their interests correspond with
the interests and needs of ofther peopl e,
Humanism, in the form of norms, principles, their totality, that is
institutions, to the greatest ewrte enshrined in the international treaties,
covenants and agreements. In Ukraine it was proclaimed in Art. 3 of the
Fundament al Law of Ahkindigidualehis lifavdand c h st at e

health, honor and dignity, inviolability and security shall be raceyl in

1 Oxford lllustrated Encyclopedia, 2000, §b.
2 L egal Encyclopedial 998 p. 660.
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Ukraine as the highest social valuduman rights and freedoms, and
guarantees thereof shall determine the essence and course of activities of the
State. The State shall be responsible to the individual for its activities.
Affirming and ensurindiuman rights and freedoms shall be the main duty of
the Stateo.

Summarizing the abowmentioned, there is every reason to state that
humanism, as a general social political guarantee of the constitutional and
legal status of the Ukrainian people, is irtted: firstly, to recognize a person,
first of all a citizen of Ukraine, as the highest social value; secondly, to
introduce into the relations of the Ukrainian people with all other social
institutions the principles of freedom, equality, justice; thirtilyreconcile
the interests of the Ukrainian people with the needs of certain individuals,
state and public interests; fourthly, to guararteeand health, honor and
dignity, inviolability and security of an individuahd the citizen of Ukraine;
fifthly, to determine the essence and direction of the activities of the
Ukrainian state; sixthly, to impose responsibility of the Ukrainian state for its
activities to an individual and, above all, the Ukrainian people; and,
seventhly, to form the main duty tfe state, which is to assert and ensure

human rights and freedoms, and accordingly the Ukrainian people.
SECTION (3.2) GENERAL SOCIGECONOMIC

GUARANTEES OF THE CONSTITUTIONAL AND LEGAL
STATUS OF THE UKRAINIAN PEOPLE

In the encyclopedic datasociceconomi guaranteesprovide an

appropriate environment for free exercising rights and freedoms, this is both

L |bid., p. 660.
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social stability, and adequate production opportunities, and a broad system of

institutions enabling al iSonketimesitsey of soci al
claim that AfAé economic guarantees are th
of a countryds economic system, which 1in
of production, various forms of ownership, economic freedom of members of
the society and theiassociations for the actual realization of rights and
freedoms. At its core these are basic guarantees of society with elements of
the superstructur?e (system of economy) o
Based on the abowaentioned definitions, it can be stated thatgteeral
social economic guarantees of the constitutional and legal status of the
Ukrainian peopldas a system of conditions, means and ways of ensuring the
legal position of the Ukrainian people in the national society and the state,
among other nations, foreign soogstiand states, international associations
that operates in the sphere of economics.
From our point of view, the most important general social and economic
guarantees of the constitutional and legal status of the Ukrainian people
should be recognized: a) tremwide and private property; b) a mixed
economic system; c) freedom of economic activities.
The value ofnational and private propertiesas a general social and
economic guarantees of the constitutional and legal status of the Ukrainian
people, is thathey are intended to provide the property basis for the life of
the entire Ukrainian people and its most important representativies

citizens of Ukraine.

1 Constitution of UkraineNo. 254k/96VR.
2 |bid.
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Undoubtedly, in order to guarantee the constitutional and legal status of
the Ukrainian people, &hmost important is the consolidation of the property
rights of the Ukrainian people in Articles 13 and 14 of the Constitution of
Ukraine, which shows the understanding its social utility and national purpose
by the legislator, which consists in guarameethe interests of the whole
Ukrainian people. That is why the mentioned guarantee is provided in part 4
of Art. 13 of the Constitution of Ukraine, which establishes a rule according
t o whe&tate énsures the protection of the rights of all sulpéthte
right of property and economic management, and the social orientation of the
economy. All subjects of the %YTheght
same can be said concerning private property, because in part 1 of Article 41

is stipulated h &¥veryone has the right to own, use and dispose of his or her

property, and the results of ,lands or

of

her

in part 4 of Article 41 of tmheon€Constituti

shall be unlawfully depried of the right of property. The right of private
property is inviolablé 2.

At the same time, it should be acknowledged that the effectiveness of
securing the property rights of the Ukrainian people as a general social
economic guarantee of the constitnab and legal status of the Ukrainian
people causes significant damage to the equivalence of the property of the

Ukrainian people with the rights of state and communal property. In

connection with what conclusions such

view of the content of the current civil legislation, the recognition of the

Ukrainian people in the provisions of the Civil Code of Ukraine as a subject

L bid.
2 |bid.
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of property rights is of declarative nature. This construction does not carry a

meaningful civil legaburden, since no real mechanisms for the realization of
this right have been developed in the classical civil sense. It is necessary to
complete the provisions of the Civil Code of Ukraine on the procedure for
exercising the property rights of the Ukramipeople by state authorities,
outlining their civil status herein, or to abandon the civil declaration of the
property rights of the Ukrainian people, noting the forms of private, state and
communal propertyo.

Exploring the mixed economic systeas a geeral social economic
guarantee of the constitutional and legal status of the Ukrainian people, first
of all, it should be noted that it is a certain modification of the market
economy. The | atter in economic sci
markeé economy iS an economic system based on the principles of free
enterprise, in which the role of the main regulator of economic relations is
played by the market. A market economy is a form of economic organization,
in which the coordination of actionscarried out on the basis of interaction
in the markets of free private producers and free individual consumers. A
market economy is a soeeconomic system that is developing on the basis
of private property and commodityioney relations. A market econorisy
based on the principles of freedom of enterprise and choice. Market economy
is an economy organized on the basis of marketreglilation, in which the
coordination of participantsd act.
directly by the legislatig and judiciary power, and the executive powbut

indirectly, through the introduction of various taxes, fees, benefits, etc. It is

! Legal Encyclopedia, 2003
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an economy in which only the decisions of buyers, suppliers of goods and
services determine the structure of distribudian

In the legal science is stated tiata mar k et economy is a
economic and legal relations related to the exchange of goods and services,
which results in demand, supply, and price. It is based on the principles of
free enterprise, the variety of forms of ownership of the meangdiiption,
market pricing, contractual relations between economic entities, limited state
interference ih economic activityo.

Taking into account the aboweentioned, it can be argued that the
advantages of a market economy are that it ensures equdaitfecént forms
of ownership, economic initiative, freedom of enterprise, free competition,
contractual relations between economic entities, limited state interference in
economic activity, etc. However, it is also clear from the above definitions
that itis not capable to provide soes@onomic guarantees for social entities,
fair distribution of public goods, equality of different social statuses. It can
cause economic crises, bankruptcy, unemployment, lumpenization and
polarization of the society to tiwery poor and the extremely rich.

Therefore, the mixed economic system as a general social economic
guarantee of the constitutional and legal status of the Ukrainian people is the
most optimal, because it ensures the functioning of different forms of
owneship, equal status of economic entities, high level of development of
productive forces, the most appropriate combination of market economy and
its stater egul ati on, the formation of a fmiddlI

and, in this regard, civil societgocial protection of citizens, that is Ukrainian

L bid.
2 |bid.
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citizens. In addition, it is the mixed economic system that can become the

sociceconomic basis for the existence of a welfare state in the country.

Freedom of economic activitiess a general social ea@nic guarantee of
the constitutional and legal status of the Ukrainian people, means an
opportunity to form its economic policies, economic strategies and tactics, to
implement them, to exercise basic economic functions, to establish economic
relations wih other countries, to be guided by the economic interests of the
Ukrainian people. It is indisputable that the implementation of freedom of
economic activities requires economic potential and sound economic
prospects.

The basis of freedom of economic aittes is the presence of equal,
independent and effectively functioning private, collective, state and property
of the Ukrainian people. The latter, as an assessment criterion and a source of
private, collective and state ownership, can ensure freedonsoomic

activities of all entities engaged in economic activity.
SECTION (3.3) GENERAL SOCIOCULTURAL

GUARANTEES OF THE CONSTITUTIONAL AND LEGAL
STATUS OF THE UKRAINIAN PEOPLE

Generallysocial cultural guarantees of the constitutional and legal status
of the Ukrainian people are the system of conditions, means and ways of
ensuring the legal position of the Ukrainian people in the national society and
the state, among other nations, fgreisocieties and states, international
associations operating in the sphere of culture.

Generally, as the social cultural guarantees of the constitutional and legal
status of the Ukrainian people should be recognized: a) the development of

national culturend the culture of indigenous peoples and national minorities;
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b) protection of cultural heritage; c) development and functioning of the
Ukrainian language.
The development of national culture and culture of indigenous peoples and
national minoritiesasa general social cultural guarantee of the constitutional
and legal status of the Ukrainian people, is envisaged by Articles 11 and 12
of the Constitution of Ukraine and the
December 14, 2010 No. 27%8. Accordingtothe lat er fAé a@ul ture i s
collection of the material and spiritual heritage of a certain human community
(ethnos, nation), accumulated, enshrined and enriched over a long period,
passed from generation to generation, encompassing all kinds of art, cultural
heritage, cultural values, science, education and reflects the level of
devel opment ofl this communityo.
Guaranteeing the development of national culture and culture of
indigenous peoples and national minorities in Art. 11 of the Constitution of
Ukraine, is doe through the obligation of the state: 1) to promote the
consolidation and development of the Ukrainian nation, its historical
consciousness, traditions and culture; 2) to promote the consolidation and
development of the ethnic, cultural, linguistic antigieus identity of all
indigenous peoples and national minorities. Throughout this Art. 12 of the
Constitution of Ukraine imposes a duty on the whole country, that is, on the
Ukrainian people, society and the state to take care of satisfying -ethnic
cutuml and | anguage problems of Ukrainians
Undoubtedly, the development of national culture and culture of

indigenous peoples and national minorities, as a nationwide cultural

1 Law of Ukraine,No 2778 VI.
2 |bid.
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guarantee of the constitutional and legal status dknainian people, is first

of all outlined in the Law of Ukraine @Or
2778V1 , which provides the sections: fARiIigh
of cul tureo; AFinancing and providing

instt ut i onso; M@MASocial guarantees of employe
participation in the devel opment of t he
Cul tural Rel ationso; fAResponsitbility for

In this way, through the rights and obligations, financing and ensuring the
economic activity of cultural institutions, social guarantees of employees,
public participation in the development of the cultural sphere, international
cultural ties, responsiliiy for violation of the legislation on culture
guarantees the constitutional and legal status of the Ukrainian people in the
field of culture. Throughout this, paragraph 1 of part 1 of Article 3 of the Law
of Ukraine AOn Cul t ur @7/7A48Vbrécoghizesthanmber 14, .
the main basis of state policy in the fi
as one of the main factors of identity of the Ukrainian peopié¢izens of
Ukraine of all|l national iti es states. 0, and p
deter mi nes t hat the state as a priorit:
development of the culture of the Ukrainian nation, indigenous peoples and
nati onal mi no¥ities of Ukraineo.
The protection of cultural heritag@as a general social culturalarantee
of the constitutional and legal status of the Ukrainian people, is regulated by
parts 4 and 5 of Article 54 of the Constitution of Ukraine, which respectively

states: ACul tur al heritage is protected

L bid.
2 |bid.
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preservatiorof historical monuments and other items of cultural value, takes
measures to return to Ukraine items of cultural value, which are outside its
b o r d..eAccsrding to some scientists, the English literature in terms of
the definitionyaof tihwal tonakptpsoffeunttur al
Acul tur al propertyo are used. in the fir
attitude, beliefs, character, code, conduct, conscience, ethics, ideals, integrity,
morals, mores, scruples, sense of duty, sense of hetaodards, that is, the
emphasis is on the moral and spiritual characteristics of cultural society. Thus,
in the work it is indicated that in any given society, values represent the
standards by which behavior is evaluated, not necessarily the actaaildoeh
I nstead, in the second cigmperythatise key meal
material value, that is subject to movement and protection from illegal
actions, such as it is mentioned in the titles of the Conventions: Convention
on the Means of Phabiting and Preventing the lllicit Import, Export and
Transfer of Ownership of Cultural Propérty the European Convention on
Offences relating to Cultural Property (ETS No.3)T9That is, historical
monuments and other items of cultural valueramgnized as the heritage
of the Ukrainian people, protected by law, and only the state ensures their
preservation and takes measures to return to Ukraine those, which are beyond
its borders.
The protection of cultural heritage, as a general social aellguarantee
of the constitutional and legal status of the Ukrainian people, is provided in

det ai | by the Laws of Ukraine AOn Protec

! Ibid.

2 UNESCO,Convention, dated4" November, 1970.
3 European Conventiof;TS 119, 1985.

4Yurinets Pyvovar,l., Pyvovar, Y., 2018.
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8, 2000 No. 1808Il,'Ai On Export, I mport and Return o

of 21 Septemhel999 No. 106& 1 V, whi ch st ates that #Acul

an object of material and spiritual culture of artistic, historical, ethnographic

and scientific importance and are subject to preservation, reproduction and
protection in accordance withtheileg | at i on &S OMNKkPRO @@t on
of Rights t o bfiDdcensberrl5, 2903 ND.3698I.g i ©
the protection of rights to trademarks f
15, 1993, No. 368Xll,* and other regulatory acts.
The developmentna functioning of the Ukrainian languagas a general
social cultural guarantee of the constitutional and legal status of the Ukrainian
people, is regulateldy Article 10 of the Constitution of Ukraine, in which,
part 1 states thdakr @the St abller aiamigamaglanmn
2 states that Athe State ensures a holi s
Ukrainian | anguage in all spheres of pub
part 5 states that AThe wusedbpthe | anguage
Constitution of Ukraine and determined b
The analysis especially of part 5 of Art. 10 of the Constitution of Ukraine,
assures that a holistic development and functioning of the Ukrainian language
is guaranteed in all spheres of socia kihd throughout Ukraine. This is also
confirmed in the Decision of the Constitutional Court of Ukraine (Case on the
use of the Ukrainian language) of December 10, 1999 Nop/89, which
states that AThe provisions rae, Articl e

according to which fAthe official | anguage

1 Decision in the Case No-@/99, dated December 14, 1999.
2 |bid.
3 |bid.
4 Ibid.
5 Ibid.
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understood as the Ukrainian language as a state language is an obligatory
means of communication throughout the territory of Ukraine, when
exercising powers by state autities and local seljovernment bodies (the
language of acts, work, record keeping, documentation, etc.), as well as in
other public spheres of public life defined by law (part 5 of Article 10 of the
Constitution of Ukraine)o

Under the current conditien the law referred to in the Decision of the
Constitutional Court of Ukraine is, first and foremost, the Law of Ukraine
AOn Ensuring the Functioning of the Ukra
25, 2019 No. 2704/111. In this legislative act in part 2 ar®glof Art. 1 states
t hat Aithe status of t he Ukrainian | angu
conditioned by the stat®rming seltdetermination of the Ukrainian nation.
The state status of the Ukrainian language is an integral element of the
constitutionalo r der of Uk r ai r@hatasstheadefinitonof ar y st at
the development and functioning of the Ukrainian language, as a general
social cultural guarantee of the constitutional and legal status of the Ukrainian
people, is conditioned, firstly, e stateforming selfdetermination of the
Ukrainian nation, and, secondly, by an integral element of the constitutional
order of Ukraine.

In addition, the mentioned Law of Ukraine establishes responsibility for
the distortion and creation of obstaclesd aestrictions in the Ukrainian
language exercising, introduces, in accordance with part 1 of Art. 49 position
of the Commissioner for the Protection of the State Language in order to

promote the Ukrainian language functioning as a state language phtres

L bid.
2 |bid.
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of public life defined by him, throughout the territory of Ukrainehich may

also be considered as a general social cultural guarantee of the constitutional

and legal status of the Ukrainian people.

CONCLUSIONS

To summarize, it should be notedht the general social guarantees of the
constitutional and legal status of the Ukrainian people should be classified
i nto political, economic and cul tural on
people power, pluralism and humanism are political guagant&conomic
guarantees are national and private property, mixed economic system,
freedom of economic activities, and cultural ones are development of national
culture and culture of indigenous peoples and national minorities, protection
of cultural heritge, development and of the Ukrainian language functioning.

Generakocial political guaranteeaxf the constitutional and legal status of
the Ukrainian people is a system of conditions, means and ways of securing
the legal status of the Ukrainian peoplenational society and state, among
other nations, foreign societies and states, international organizations
operating in the field of politics.

General social economic guarantees of the constitutional and legal status
of the Ukrainian peoplis a system afonditions, means and ways of ensuring
the legal position of the Ukrainian people in the national society and the state,
among other nations, foreign societies and states, international associations
that operates in the sphere of economics.

Undoubtedly, tis study examines the most general and important social

guarantees of the constitutional and legal status of the Ukrainian people.

L bid.
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However, we note that the | ionbs share of
political guarantees, which, in fact, are exted to other spheres of social

life. The results of the research in this work form a system of knowledge about

the general social guarantees of the constitutional and legal status of the

Ukrainian people, which can serve as a scientific basis for further

investigation of certain types of guarantees, in order to identify the drawbacks

of the state legal mechanism for providing such guarantees and finding ways

to solve them.
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[ Abstract ]

The article is focusedn the relevant problems of characterizing the existing
risks of the ownership rights in Ukraine and on the mechanism of overcoming
them. The research objective is to define the risks of deprivation of the
ownership right by the examples of nationalizaémd reprivatization. It has
been determined that there is a potential risk of deprivation of the ownership
right in Ukraine as a result of nationalization angreatization. It has been

argued that the risk of deprivation of the ownership rightadikelihood of

-83-


https://orcid.org/0000-0002-2667-5167
http://orcid.org/0000-0002-1941-9894
https://orcid.org/0000-0001-9118-763X

JOURNAL OF LAW AND POLITICAL SCIENCES
negative consequences of deprivation of the ownership right due to political,

social, economic factors and/or the influence of negative internal and external
factors. It has been offered to study the legal mechanism of managing the risk
of deprivation of the ownership right as a complex system (set of means,
methods, forms), which assist in legal regulation (regulatory, individual) and
identification, reduction of the potential risk of deprivation of the property in
order to satisfy the intests of the owner and ensuring the protection of his
subjective rights. Its practical elements have been revealed.

Keywords: ownership, mechanism, nationalization, deprivation; re

privatization, risk, management.

INTRODUCTION

Scientific, Practical Problems
The legal regime of the pwnership right in Ukraine is gradually losing its
stability as a result of ongoing military conflict, declining economic
development indicators, impoverishment of the population, and forcible
takeover of enterprises. Thects of nationalization and 4@rivatization that
have recently emerged in Ukraine also destabilize the property relations.
There are enough examples of these grounds for deprivation of property.
Thus, on April 22, 2005, the Commercial Court of Kyiv adojthe decision
on the annulment of the purchase and sale agreement of the batch of shares
of the 0OJSC AKryvorizhstal o, as wel |l as
the Cabinet of Ministers of Ukraine fAOn
of invalidity of purchase and sale agreement of the batch of shares of the
0OJ SC i Kr y Vwhich reghlated the rgriyatization of the enterprise.

1VRU, 2005
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On December 18, 2016, they adopted the decision about nationalization of
the bank of the ¥Priesac of@Bngint® considerdtidha n k o .
of a number of bills by the legislative agency is of particular concern. These
bills provide nationalization, namel y: A
the AATBO tr 4i®m gn arteit ofrew.IKikdig givsithen o ,
opportunity to make the assumption that private property in Ukraine is at risk.
Besides, risk assessment techniques and recommendations on the ways and
methods of reducing or avoiding risk of deprivation have not been developed
in Ukraine.

Problemsof nationalization and rprivatization have already been the
subject matter of scientific research. Thus, N.R. Boichuk in the article
ANationalizati on, Requi sition and Expro
Acquisition of Corporate Rights by the State: Someudssof Legal
Re g u | ‘considens the peculiarities of the transfer of corporate rights into
state ownership. The research conducted
Legal Uncertainty and Qualification of t
ADepr i viadusedam the anaysis of the uncertainty of the concepts of
re-privatization and deprivationS.S.Yat senko in the paper f@dNa
of the PJSC ACB PrivatBankoo, thoroughly
of nationalization and provided legal assesnt® Risk management was
researched in the article of M. Velykanoyv
Economi ¢ and 1iDegpielthe dontdbltipnsof researchers to

1VRU, 2016

2VRU, 2015

3 On nationalization, 2014
4 Boichuk 2019

5> Klymenko, 2013

6 Yatsenko 2019
"Velykanova 2017
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the development of scientific risk constructions, deprivation and protection

of the ownership right, the mechanism of deprivation risk management have
been considered in Ukraine only partially. Besides, the interest in these issues
is due to the efforts to protect the property by both national owners and
investors. This indicateselfeasibility of studying this topic.

Purposeof the Study.

The purpose of the article is to determine the risks of deprivation of the
ownership right by the examples of nationalization anpgrieatization. To
achieve this objective, it is necessaryaddress the following tasks: to
determine the risks of legal ownership regime in Ukraine; to evaluate the
possibility of nationalization and 4grivatization; to identify the legal
mechanism for managing the risk of deprivation of the ownership right.

Theobject of the studis public relations in the sphere of deprivation of
the ownership right by the examples of nationalization afafivatization.

The subject matter of thstudy is the legal mechanism for managing the risk
of deprivation of the ownerghiright in Ukraine, which may arise as a result
of nationalization and rprivatization.

Research Methods.

The research methods were chosen to identify the risks of the ownership
right in Ukraine in case of applying nationalization angbrigatization and
the mechanisms to overcome them. Thus, the method of structural and genetic
analysis of regulatory acts and court cases was applied to identify the facts of
nationalization and rerivatization from 2005 to 2019 (the study period was
selected taking intaccount the fact of primary+@rivatization in Ukraine in
2005 of the 0OJSC AKryvorizhstal o and
order to define the interpretation of

the legislative terminology (as of Janyd®, 2020), which is available on the
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official website of Verkhovna Rada of Ukraine. The method of analysis and
synthesis assisted to identify the elements of risk of certain legal phenomena
and to determine the single structural shares in their comirintatidevelop
the concept of f#dfrisk of deprivation
dialectical methods were used to establish the definition of the legal
mechanism for managing the risk of deprivation of the ownership right.
Cognition of the grouths for deprivation of the ownership right was carried
out by using the systematic and structural method, which made it possible to
isolate the most risky grounds of terminating the ownership for owners and
investors in the form of nationalization andpévatization from the system.

The axiological approach made it possible to emphasize the value of the
ownership right and to characterize the exclusive nature of nationalization
and reprivatization. Due to the application of the hermeneutical and legal
metod and in order to establish the risks of the ownership right in Ukraine,
the author carried out legal understanding of the texts of laws.

RESULTS AND DISCUSSION OF THE RESEARCH
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of

t



JOURNAL OF LAW AND POLITICAL SCIENCES
THE FIRST TOPIC:

MANAGING THE RISK OF DEPRIVATION OF THE
OWNERSHIP RIGHT

Identifying the mechanisms for reducing or avoiding the risk of

deprivation of the ownership right in Ukraine while applying nationalization
and reprivatization, it is appropriate to begin by establishing the
terminol ogi cal defioni fTihhos wofeedhari sem of
risk can be considered as a scientific category in the aspect of economic risk
theory, as well as an applied legal indication of the possibility of negative
consequences for the protected object. Each country independently
determines the range of risks. However, they are not defined as an exclusive
legal phenomenon; their list will always be open, since the risk is only an
assumption. Therefore, the scientific foundation of risk assessment and risk
management is still somewthshaky on some issues, in the sense that both
theoretical work and practice rely on perspectives and principles that could
seriously misguide decisiemakerst Risk management must be obligatory
carried out while investing and acquiring and exercising divaership.
Herewith, the quantitative assessment of the degree of risk associated with
the direct acquisition of commercial property for investment purposes is
practically nonexistertt.
The concept of fAri sko -iwsregulatonslmi ned i n n
Ukraine>Thi s concept i S most broadly defined

the Fundamental Principles of State Supervision (Control) in the Field of

! Terjg 2015p. 22
2 Sykes, 1983, p. 253
STerm of #dArisko, 2020
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Economic Activityo, in particular we di
(which does not imply a maximurdevel of admissibility due to social,

economic, technical and political factors) and the risk (as a possibility of

occurrence of negative cobsequences taking into account quantitative and

qualitative indicatorsy.Legal risk is a type of the riski t thie kkelilfiood

of losses or additional losses, or failure to obtain the planned revenues due to

the parties failing to comply with the terms of the contracts because of their
noncompliance with the requirements of t
Regulationson the organization of risk management system in banks of

Ukraine and bank groups approved by the Resolution of the Board of the

National Bank of Ukraine No. 64 dated from June 11, ZOli& letter of the

Nati onal Bank of Ukr ai net ofiGhhat leegaflr ofi s
September 30, 2010, No. 4712/686016891 indicates that there is an

existing and potential risk to capital, which may arise as a result of: 1) non

compliance with the legislation by the subjects; 2) ambiguous interpretation

of the norms ofdw and rules.The source of the risk is a dispute or conflict,

which can result in: payment of penalties, damages, damage to reputation,
deterioration of the legal security, etc. The risk with respect to property rights

(in the narrow sense) is enshrinedhe Art. 323 of the Civil Code of Ukraine

and concerns accidental destruction and accidental damage to pfoperty.
Economists and lawyers to prevent risks are trying to develop the risk
management system. In this regard, M. Velykanova accurately irglitatie

the risk management is a process aimed at detection, identification,

1VRU, 2007
2VRU, 2018
3VRU, 2010
4VRU, 2003
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assessment and influence on the risk in order to avoid, control or minimize its

consequencesin spite of the sufficient number of regulatory acts regulating
risks, the scientifiovnor ks of determining the #dArisk
ownership righto are practically not ens|
Summarizing the above, it is appropriate to define the urgent need to
di stinguish such an independent category
ownershp r i ght 0. Formation of this concept v
to: 1) to develop a strategy for the protection of the ownership right in case of
negative consequences that threaten and / or lead to deprivation of the
ownership; 2) to prevent the ambays interpretation of legal norms that
regulate or initially establish the deprivation of the ownership right; 3) to
clearly understand the potential negative impact for a stable legal ownership
regime in the state. We believe that the risk of deprivaifahe ownership
right is the likelihood of adverse effects of deprivation of the ownership right
as a result of political, social, economic factors and/or the influence of
negative internal and external factors.
The risk of deprivation of the ownershiglt is potential and accepted.
Potential risk of deprivation of the ownership right is laid down in Part 5 of
the Art. 41 of the Constitution of Ukraine, which states that forced termination
of the ownership right is possible on the basis of law groudedublic
necessity. The legislation of Ukraine distinguishes between two grounds that
may be motives for deprivation of the ownership right: public necessity (that
is, exclusive necessity stipulated by the national interests or the interests of

territorial community, to guarantee which compulsory alienation is

! Velykanova, 2017, 223
2VRU, 1996
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permissible) and the public need (we talk about the Art. 1 of the law of
Ukraine AOn Alienation of Land Plots, Ot
Them Being in Private Property, for Public Purposes Public Use
N e c e slsThus, public necessity always leads to deprivation of property,
since it is of an exceptional nature and is used for forced alienation. The above
norms prove that the risk of deprivation of the ownership right is potential in
the result of establishing the possibility of the state at any time and in any
volume to carry out deprivation of property. These potential possibilities are
always known to the future owner while purchasing a property object.
Acceptance of the risk of depation of the ownership right is the fact that
the owner acquiring the property understands both his rights, obligations and
the possibilities of deprivation of property (i.e. there is the principle:
ignorance of the law does not relieve him of responsyhilin this regard, we
can assume the existence of the concept of agreement between the owner and
the state, according to which the owner accepts the potential risk of
deprivation of property, and the state guarantees the exclusivity of such
deprivation,as enshrined in the Art. 321 of the Civil Code of Ukraine
ilnviolability ?dle eRlusvg eatute yof tHeifajced s 0 .
alienation of the ownership rights is a guarantee of the state for a stable legal
regime of property. Such a mutual balancetdrests between the owner and
state in deprivation of property emphasizes: 1) the value of property for the
state; 2) the interest of the state in stable ownership of the property, which has
a direct connection with the regime of legality and paymentagés,

maintaining the real estate fund.

1VRU, 2009
2VRU, 2003
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This suggests the following considerations: the owner must understand and

assume the risk of deprivation of the ownership right while acquiring the
property right, and therefore, he agrees to the possibility ohd#uative
consequences of the deprivation of property when acquiring the property. As
a result, he or she needs to independently develop the strategy for managing
the risk of the deprivation of the ownership right is the system of actions
aimed at idetifying, assessing potential risk and protecting the subjective
rights of the owner, in order to avoid or minimize the adverse effects of its
occurrence.

Managing the risk of deprivation of the ownership right, from the point of
view of the law, is a chaiof actions: understanding the risks while acquiring
property rights identifying the risks in exercising property rightseducing
the negative effects while protecting property rights in case of deprivation.
This chain of actions is included in a bdea categoryi i manage ment
mechani smo than just management , since t
processes, techniques and methods that become an important tool for
achieving both short and lorigrm goals through the adoption of correct and
timely deciso n $Besides, the structure of the mechanism may include legal
facts (decisions on appropriate deprivation of property), norms of law
(specific regulation of relations of forced termination of property), legal
relations. Therefore, the legal mechanisrmi@anaging the risk of deprivation
of the ownership right should be considered as a complex system (a set of
means, methods, forms), which assist to carry out legal regulation (regulatory,
individual) and identification, reduction of potential risk of deation of

property in order to satisfy the interests of the owner and protection of his

! Andriichuk, 2013,p. 10
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subjective rights. Let us consider the possibility of applying this mechanism
on such coercive grounds of the ownership right as nationalizatien, re

privatization.
THE SECOND TOPIC: NATIONALIZATION AND RE-

PRIVATIZATION OF PROPERTY

We would like to emphasize that the possibility of nationalization, re
privatization is not denied by the Civil Code of Ukraine. Thus, paragraph 2
of the Art. 346 of the Civil Code defines the grounds for termination of
property rights and states that nApropert
cases pr es clrThebetord, the yrt. B4& wfdthe Civil Code of
Ukraine has an open dispositionhiesh allows the application of other
grounds not specified by the current law, in particular nationalization and re
privatization. Let us turn to the study of these grounds for deprivation of
property.

Historically, nationalization in Ukraine is associateiih the actions of
the Soviet power, which originally built the economy on nationalized private
property. In particular, the legislative form of the nationalization of the
housing stock was carried out in the Art. 1 of the Housing Law of Ukraine
dated fom November 01, 1924the Art. 22 of the Civil Code of Ukrainian
SSRin1922and ot her regulatory acts. Nowaday s
the Rehabilitation of the Victims of Repression of the Communist Totalitarian
Regime of 19171 9 9*ha8 recognized tianalization of property during the

communist regime as a form of repression. In spite of the negative experience

L Civil Code, VRU 2003
2Housing Law, 1921

3 Civil Code, 1922
4VRU, 1991
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of nationalization, it gradually ceased 1

last five years and has become one of the elements of ecombations. As
a result, the publicds | egal awareness
changed, it got more practical meaning and sometimes support. A bright
example is the consumerso appeal to court
demandingtonatonal i ze the PJSC AKyivenerhoo. Th
Kyivenerho, as a monopolist, performs unreasonably artificial actions of
disconnecting them from electricity, rendering poor services, not unduly
overestimating tariffs.

Recently, nationalizatiorhas also received widespread discussion in
Ukrainian scientific community. N.R. Boichuk, highlighting the features of
nationalizati on, i ndicates that it: s t
economic policy of the state, is of universal importarmevides for the
transfer of the ownership right to the state, has a compensatory character, is
carried out on the basis of a specific legal act, is a compulsory act, the object
of nationalization is the private property of both citizens of Ukraine and
foreign person$The position of the researcher on the above issue should be
supported. S.S. yatsenko analyzing the nationalization of the PJSC CB
APrivatbanko, rightly states that i nterf
may not be unlawful, if we edilish its necessity and proportionality, in
particular its orientation to a legitimate aim and necessity in a democratic
society? In addition to scientific research, nationalization is the subject matter
of | egisl ator és r e g billsantnationalizatica.fMdus,r ecent | vy

t he dr aft | aws i On Nati onali zati ono st

1 District Administrative Court Decision, 2018
2 Boichuk, 2019, p. 562
3 Yatsenko, 2019, p. 88
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forced alienation of objects of the ownership right (land plots, natural
resources, mines, plants, factories, banks, other real estate, etc.)rinffavo
the state on the basis and!in the manner
Considering different views on nationalization, it should be noted that
nationalization of property is an exception to the normal state of legal
relations and legal regime of propeotyjects. Its application must be justified
by social necessity and comply with the principles of civil law, such as
fairness, integrity and reasonableness. We believe that nationalization has
recently been wused i n bad fCnitheh. Thi s i
Nationali zation of Property of the ATB t
AThe nationalization of the property of
out on the grounds of public necessitip prevent the financing of terrorism
and illegal armedm@ups and to create a nationwide retail trading network of
soci al o02itsheundibeanbteddhatdhe criminal proceedings in regard
to financing terrorism were not proved in court. Besides, the designation of
nationalizationniofthentor mnwfif dBcreati b
at the expense of the private owner does not meet the criterion of social
necessity and only emphasizes the abuse of law by the state. Therefore, this
bill is a false example of destabilization of property relatiand can only
indicate the desire of forcible takeover of the enterprise by separate financial
groups. This bill indicates that there are risks to the ownership regime in
Ukraine.
Nationalization of property should be considered as a forced alienation of

private property for the benefit of the state, in cases provided by law, with

1 On Nationalization, 2014
2\/RU, 2015
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compensation for the real value of the property and the damage caused. It can

be divided depending on: 1) the duration of the establishment of the legal

regime of nationalizatioon the object ongoing and onéime; 2) purpose

of compensatiofi paid and free of charge; 3) transfer of property into state

or municipal property nationalization and municipalization. Modern cases

o f emerging relations odo nahdroamatliarz,ati o
artificial combination of different institutions in the sphere of deprivation of

private property. Hybrid nationalization arises, when the fact of

nationalization is fictitiously covered up by other legal mechanisms, such as

a lawsuit chiming the nationalization of property, a decision by executive

authorities, or rerivatization.

Nationalization in the first case may be carried out, in particular for the
purpose of forcible takeover of property. In this case, its hybridity is due to
the fact that the judgment substitutes the law on nationalization. An attempt
to nationalize the enterprise through the court has already taken place, as
evidenced by the mentioned above example about the claim for
nationalizati on of?! Thiis the®doStQangeroysi vener g o
manifestation of the risk of nationalization, since the owner finds himself in
a state of accidental risk, which is not provided by law and is initiated by an
interested person in nationalization. The presence of this typd pireigents
the stability of the legal regime of the ownership in the state. In contrast, the
potential risk of nationalization involves the adoption of the law on
nationalization.

Another hybrid kind of nationalization is the decisimaking of the

agencyor agencies of executive power on nationalization. This kind of

1 Decision of District Administrative Court, 2018
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nationalization was applied to the PJSC
S.S. Yatsenko, who draws attention to the system of facts and decisions that

led to nationalization: 1) on Decembkr8 2016 the PJSC ACB Pr
was declared insolvent on the basis of the decision of the Board of the

National Bank of Ukraine No. 49&h / BT and the Deposit Guarantee Fund

adopted t he deci si on No. 2859 i On t he
administrat on i n the PJSC ACB Privatbanko, w h
from the market; 2) on December 18, 2016, there was the adoption of the

Presidential Decree No. 560 on the implementation of the decision of the

National Security and Defense Council of Ukralh®n ur gent measur es
ensure national security of Ukraine in the economic sphere and to protect the

i nterests of the depositorso; 3) on Dec
Mi ni sters of Ukraine adopted the Resolu
ensuring the stabl i ty of the financi al systemo,
decision to nationalize the PJSC ACB Pr
hryvnia; 4) on December 21, 2016, the Minister of Finance of Ukraine

concluded the agreement with the Deposit Guarantee Fund Me. B
744/16/1301@05/131 on the purchase for one hryvnia of all shares of the

PJSC @i CB Ptithe aameé tame,khé International Monetary Fund
supported the nationalizati on’Tlef the coul
abovementioned system of aotis of the executive authorities actually

replaced the law on nationalization, had no grounds in the form of public

necessity, and therefore indicating the existing risks for the stable legal

regime of property.

! Yatsenko, 2019, p. 82
2 |MF stated, 2019
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Regarding reprivatization, it is the returof property to the state after its

privatization in case the privatization transaction is declared invalid or
violation of essential conditions of the privatization obligations. In this regard
D. I. Pohribnyi defines rerivatization through the act oftcen of property
to the state ownershipTherefore, reprivatization by its legal nature is the
ground for termination of obligations, while nationalization is a substantive
legal phenomenon. O.M. Klymenko rightly emphasizes that the identification
of re-privatization (deprivation) and nationalization is not sufficiently
substantiated.This view should be agreed, with the clarification that re
privatization can be used to cover up the fact of nationalization. In fact,
nationalization took place inrelatio t o t he OJSC #AKryvori zhst
formalized by the court decision and resolution of the Cabinet of Ministers of
Ukraine2 This conclusion follows from the fact that the enterprise was not
left stateowned but subsequently sold. Thus, the feasibilityeturning the
enterprise to state ownership was not achieved. Moreover, the enterprise was
profitable at that time, in particular in 1999 the profitability of
AKryvorizhstal 0 1w8.8%. [h4he ®IBWNgG years, the 0 0 0
level of profitabilitydid not fall below 30%4.Therefore, privatization and-re
privatization of AKryvorizhstal 6 were ¢
stability of property legal relations, which also emphasizes the existence of
property risks in the form of possiblepeivatzation.

Summarizing, it is appropriate to determine that there is a real risk of

deprivation of the ownership right in Ukraine through the application of

1 Pohribnyi, 2008 p. 6

2 Klymenko, 2013, p. 69
3VRU, 2005

4 Kryvorizhstal, 2005
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nationalization and rprivatization. To prevent this possibility, it is necessary
to develop a legaiechanism for managing the risk of deprivation of the
ownership right in Ukraine. It should be noted that there is no clear system of
action to overcome this risk at the legislative level. Therefore, the owners,
lawyers need to establish this legal medrmnindependently. For example,

by adopting a separate risk management document.

We would like to offer such a model of legal mechanism for managing the
risk of deprivation of the ownership right, in the aspect of nationalization and
re-privatization. This mechanism may cover the following systematic
elements of management: 1) establishing the risk management units at the
legal entity level; 2) carrying out constant monitoring of legislation and case
law in the field of forced termination of the ownershight, change of
political regime, indicators of economic development; 3) appeal against
decisions on deprivation of property in the courts of Ukraine and the ECHR;
4) refusal from Aunreliabl ed property obj
price than heir market value, obtained as a result of forcible takeover or
participation in privatization processes with a corruption element); 5)
formation of reserves to cover possible losses; 6) the distribution of property

between several owners, including legatities and individuals.

CONCLUSIONS

It has been determined that there are real risks of deprivation of the
owmership right in Ukraine by the examples of nationalization and re
privatization, which is provedly the facts of their application. The risk of
nationalization and rerivatization is a potential and accepted by the owner,
due to the existence of the concept of an agreement between the owner and

the state, according to which the owner accepts thenpat risk of
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deprivation of property, and the state guarantees the exclusiveness of such

deprivation. It has been determined that the risk of deprivation of the
ownership rights is the likelihood of negative consequences of deprivation of
the ownershipight due to political, social, economic factors and / or the
influence of negative internal and external factors. To reduce or avoid it, at
the owner level, it is necessary to develop the legal mechanism for managing
the risk of deprivation of the ownerghiight, which is a complex system (set

of means, methods, forms), which assists to carry out legal regulation
(regulatory, individual) and identification, reduction of potential risk of
deprivation of property in order to satisfy the interests of the pane to
protect his subjective rights. It may cover the following systemic elements of
management: 1) to establish the risk management units at the legal entity
level; 2) to carry out constant monitoring of legislation and case law in the
field of forcedtermination of the ownership right, change of political regime,
indicators of economic development; 3) to appeal against decisions on
deprivation of property in the courts of Ukraine and the ECHR; 4) to refuse
from fAunreliabl ed peaeredayaloMerjpacet s
than their market value, obtained as a result of forcible takeover or
participation in privatization processes with a corruption element); 5) to form
reserves to cover possible losses; 6) to distribute property between several

owners, in particular legal entities and individuals.
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[ Abstract

In the context of the Concept of Recodification of the Civil Code of
Ukraine, it is crucial to record the progressive acquis communautaire on the
application of the provisions of legal institute for leasing and their objective
doctrinal evaluation. The aiwf this article is the doctrinal substantiation of
the substantive nature of the right to lease real estate and lease relations when

using property that by iteeaturesdoes not correspond to the characteristics
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of an object of an agreement. Legislatigsessment in the recodified Civil

Code of Ukraine of the lontgrm use of someone else's real estate as a real

right is a prerequisite for strengthening the legal mechanism for protecting

the | esseeds rights and wil mediumci | it ate
sized businesses in Ukraine.

Keywords: lease (contract), property law, obligations, rights of succession,

|l esseeds rights, protection of | esseebs
elements of buildings.

INTRODUCTION

Scientific, Practical Problems

The recodification of the Civil Code of Ukraine is an objectively
predetermined legislative process in which its provisions are evaluated and
re-evaluated from the point of view of effective enforcement and objective
doctrinal analysis. This proceissaimed at strengthening the legal mechanism
for the exercise and protection of subjective civil rights, ensuring the stability
of civil law regulation, the development of economic relations and property
turnover.

Extrapolating these tasks to the ingtof temporary use of other people's
property, it should be noted that today it is extremely important to find
additional legal instruments that would ensure the stability of these relations.
As contractual and judicial practice proves today, the guaraotethis
stabilityisthelong er m | ease of r eal estate use,
influence on the behaviour of third parties and the publicity of the lease
relationship. It is possible to achieve these legal effects by rethinking the legal

nga ure of the | esseebs rights.

- 105-

t



JOURNAL OF LAW AND POLITICAL SCIENCES
At the same time, the search for innovative ways of doing business has

forced to expand the contractual sphere of using other people's property,
going beyond the classic requirements for the subject of the contract. This
Ageined increase is caused by the extensi ¢
the concept of fAuseodo, which in the prese
the understanding of direct use, but indicates the benefit in any manifestation
not prohibited by law.

Thesetendencies of development of relations of use of other people's
property should receive deep doctrinal understanding and be reflected in the
recodified Civil Code of Ukraine.

Literature Review

The legal nature of tenant rights has been the subjaatenise scholarly
debate, resulting in three doctrinal approaches to addressing this issue in civil
science. The first of these is the obligation which is advocated by the author
of the scientific and practical commentary, edited by 1.V. Spas#dieeva
ard E.S. Sukhanov n t he scientific book AThe Prop
the tenant of real estate are considered as quasi tangible in the textbook
AProperty Lawo by R.A. Mai dani k. The rep
(L.T. Kokoeva in the dissertatidchThe mai n probl ems of ci vi l
in | ease relationso) advocate the positi
the lease contract there are two separate types of legal relations: tangible and
obligatory.

Purpose of the Study

The aim is the ddtrinal justification of the proprietary nature of the right
to lease real estate and lease relations when using the property, which by its
features does not correspond to the characteristics of an object of an

agreement.
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Object of research social relatns that arise in the process of temporary
use of someone else's propeBubject of research legal nature of the
| esseeds rights.

Research Methods

The methodological basis of this study is the general and special scientific
methods: dialectical (it bame the basis of the whole article, which made it
possible to analyse the sustainable development of the lease relationship and
the obligation of the lease agreement for a new owner of a property); historical
and legal (contributed to studying the evolatiand chronology of the
development of concepts of the obligatiegal and pecuniaflegal nature
of lease relations); comparatiegal (allowed to conduct comparative
analysis of legal provisions of legislative acts of Ukraine and the states of
generabnd continental law, as well as materials of judicial practice of judicial
instances of Ukraine and other states); systetnicctural (allowed to find
out the place of agreements under which the property is transferred to use,
which by its features doe®ncorrespond to the characteristics of an object
of a lease agreement in the system of contractual models of a lease); formal
legal (used to interpret the provisions of regulations).

The empirical materials of this study include theoretical articles pgrex
in the field of civil science, legislation (Civil Code of France, German Civil
Code, Civil Code of Ukraine (2003), Law
of real RIENG ST sei aitr | Elanl estate and their
AOn Land B easedaw matdi@lsithe Supreme Economic Court
of Ukraine, Plenum of the Supreme Economic Court of the Republic of
Belarus (2012), Plenum of the Supreme Arbitration Court ofRbssian
Federation (2011)), etc
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THE FIRST TOPIC: DOCTRINAL AND LEGISLATIVE

APPROACHES TO ADDRESSING THE LEGAL NATURE
OF THE LESSEEOGS RI GHTS

For a |l ong time the question of the | eg

debatable in the spectrum of content analysis of a lease agreement. The

various views expressed in tlegal literature on this subject are characterised

as diametrically opposed (defining the rights of a lessee solely obligatory or
proprietary), and the attempt to find th
of a lease as a mixed right, which is charasegtisimultaneously by signs of

obligatory and proprietary rights.

With regard to the civil law doctrine, all theoretical approaches to
addressing the 1| egal nature of | esseeds
the basis of the criterion of this right esse, which is proved by the
representatives of each of them.

The first group of researchers believe that the right to lease is a proprietary
right. The main arguments relied on by the representatives of this scientific
position are the legislative congtdtion that theright idev ol ves wi t ho a
property to a new owner and the possibility of a lessee to use substantive legal
means to protect their morgdéxpedientiHowever,
the reasoning of the authors of one civil law textbookthe Russian
Federation that the proprietary nature o
titular ability to use an individually determined property in his own interests
and independently of others, not from t he

or provding a lessee with remedies. These features are the result of the

1Levenson, 1968.
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definition of the right to lease as a proprietary right and do not require
additional regulatory confirmatiohThus,
Ai n t hdéasmguseof awrbperty as, inter alia, ownershipisit
carried out independently of all third parties, including an owner, and
without their assistance; to refrain from acts that may interfere with the

tenant is the responsiblility of these p
AHowever, it | s rdunefjuivocabssessmentofthe gr ee wi t h
nature of the | ease relationship as pur

that after the transfer of the leased propertatiessegthe figure of a
lessor disappears and the relationship between them in relation to the
rentad property terminates? No. Even if the property is transferred but,
for example, without the accessories or necessary documents, etc., a
lessee is not able to use the rented property. Most importantly, the
transfer of the property is the result of aless&@r act i ons. I n addit
the rel ati-loasshe@o il essotr | i mited to the
of property: a lessor undertakes, as a general rule, overhauling the
property, has the right in many cases to demand termination of an
agreement, etc. o
The second group aftientistsuphold the strictly binding legal nature of
| e s s e e BUsually,ithg mainsatguments for the validity of this scientific
position are the fact that the said right arises as a result of the conclusion of
an agreement, theaim focus of which is to give the right to use a property to

alesseeas well as the timeliness, duration of the right toafse lesseeAt

! Abramova, Averchenko, & Baigusheva, 2010
2 Rybalov, 2005.

3 Kokoeva, 2004.

4 SpasibeFateeva, 2013.
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the same ti me, the researchers define t he

remedies and consolidation ofettfeature to devolve regardirigw of
obligatonas fa speci al | egal i nstrument that
law of obligation essence, but the attempt of the legislator to give the subject
of the obligation additional opportunities in ordertoprott his ri ght s. 0
Proponents of the antithetical concept, denying the binding nature of
|l essebs rights, state that the temporary
reason to challenge their substantive legal nature, since indefiniteness cannot
be re@rded as an exclusive feature of proprietary right only because it is not
inherent in all their rights. For example, an easement, the right to use a
dwelling space by a testamentary failure, are expressly defined in the law as
proprietary rights with a fied term of existence.
The emergence of a symbiosis of proprietary right and law of obligation
as a result of the conclusion of a lease agreement is seen by representatives
of the theory of ?Fomekanmaelidmay e sapprepeidies r i ght s
to diginguish two objects iragreement scopehe firstclass entityi the
obligated entity's actions, and the secofabs entity’ property.
Thus, in studies of the | egal nature of
concepts, and there is an attempt tarapipate these positions, by modelling
a fAimi xedo substance, which is inherent i
proprietary right and law of obligations.
In addition to the scientific views considered, the doctrine of civil law has
another scientific posdn, supporters of which believe that the conclusion of

a lease agreemedbes not create a mixed legal relationship, and there are

1bid.
2 Doroshkova, 2002.
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two separate types of legal relationship: the relationship between a lessor and
lessee, which are binding, and relatibnet ween a | essee who owns
property and third parties, including an owner of the propérthis
counterparty. In the context of such an approach to solving an issue of legal
nature of a lessee, the opinion of M.M. Agarkov deserves attention,
i he distinction between absolute and relative legal relations is the
difference between legal relations and not institutions. Within the same
institute legal relations can be both absolute and relative. For example, a
real estate institute covers materienp et encesé and strictly
In strengthening the right to the existence of each concept, the position of
the legislator on resolving the issue on the righkesedevolving with a
property and the possibility of using a lessee as the title holdemedies of
protection of their rights was and remains important. It should be noted that
the normative acts of different historical periods trace a different approach to
resolving the raised issue: in some cases the legal provisions were aimed at
strengthening the legal position @ new owner of the leased property, in
othersi protecting the interests of a lessee.
Thus, studies of the institute of property lease in Roman law show that
| awyers of t hat time saw in | esseebs ri
nature. This is evidenced by their unequivocal position in the matter of
| esseeds right s eRamansadsolvednag ollowdifvehi ch t h
lessor had alienated the leased property before the expiration of the lease a
new owner was not bound byThérdioee,acont r ac't

lessee continued to usepaopertyonly when its new owner consedte

! Kokoeva, 2004
2 Agarkov, 1940.
3 Novitsky, & Peretersky2000.
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Otherwise, a lessor was liable to a lessee for failing to fulfil his obligation to

provide the opportunity to use a property.
A similar situation is also observed in the civil legislation of the pre
revolutionary period. In particular, the Code of Cikdws of the Russian
Empire did not have any legal norms that would determine the status of a
lesseas a title holder, who has the right to apply the legal remedies to protect
their rights. In addition, this statute did not imply a binding leageement
for the new owner, which meant that if a lessor alienated the property leased
out by him, the lease terminated.
And though Art. 1705 of the Cotleontained a provision according to
whi ch fAan owner is not entitleas, to refus
even I f someone offered a higher price t
be understood only in the sense that an agreement of property lease cannot be
terminated unilaterall g by an owner with
This state of legal regulation of leaselations at that time was
predetermined by the doctrinal position of civilians, most of whom, in
contrast to jurisprudence, regarded property lease as a binding legal
relationship lacking in peculiar legal elements. The above mentioned
circumstance with thers (that a lessee own not the proprietary right that
would devolve with the property, but the right to demand specific actions, in
this casé to put the property into use and to maintain it in a proper state; that
the relative right of a lessee collgléace to face with the proprietary right of
a new owner, that the latter does not participate in the conclusion of the lease

agreement and therefore cannot be bound to any action) served as a basis for

1 Stefanchuk, R., & Stefanchuk, M2009.
2 Shershenevich, 1995.
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the conclusion made by G.F. Shershenevich that tresagent of property
lease is terminated with property alienation because it may not be mandatory
for a buyer who did not participate.
However, while remaining solely bound by the binding legal nature of
| esseeds rights, many e momariyrocthier s have
participant in the event of property alienation to a third party and sought ways
to best address the problem. For example, D.l. Meyer believed that the fate of
a lease relationship in such a situation depends on whether the pressaus le
and the new owner of the property fagree
agreement to alienate the thing Awithout
same time, the Russian civil law scholars did not exclude the possibility of
cases where, regardtesf the above circumstances, the right to use the rent
becomes a proprietary right of a lessee and becomes a right to another thing.
As an example of such facts, he cites the lease of real estate with the condition
of prepayment for rent for more thaneay and the renting of a property under
a contract concluded prior to the sale of the thing from public auction for
enforcement. In these cases, according to D.l. Meyer, the property alienation
cannot have the legal consequence of termination of a |essaant
The Civil Code project has, to some extent, reconciled the proponents of
the proprietary and binding nature of lease by establishing a binding
agreement (within the term of the lease) for the purchaser only if the contract
is entered into the patnonial book, and also if the property is up to the time

of its alienation was already in use by the leSsee.

! Ibid.
2 Meyer, 1997.
3 Ersh, 2003.
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At that time, a similar rule already existed in the codified acts of Right

bank Ukraine. Thus, in the Civil Code of Eastern Galicia (Art. 28t the
General Civil Code of the Austrian Empire (Art. 1098 g lessee's right was

considered to be proprietary if the lease or lease agreement was entered in
public books (state registers). Moreover, such a right passed to the next owner
of the propety, which he exercised before the expiration of the agreement. It
should be noted that the Civil Code of Napoleon had a significant influence
on the modelling of the provisions of a civil code of the Austrian Empire and
codified acts of other countriesg&n (1812), Haiti (1825), the US state of
Louisiana (1825), Bolivia (1830), the Netherlands (1835), Chile (1855), the
Canadian province of Quebec (1865) Portugal (1867), Argentina (1868)).

Soviet legislation removed any restrictions on the obligatianle&se for
a new owner. Article 169 of the Civil Code of the Ukrainian SSR in 1922 and
Art. 228 of the Civil Code of the USSR in 1963 fixed the provisions according
to which, in the case of transfer of ownership of the property that was leased
from a leser to another person, the lease agreement remained valid for the
new owner, without any restrictions. The same rule applied in the case when
the property was transferred by one state organisation to another. Thus, the
leased property was encumbered bylthe s seedés ri ght, whi ch a
properties of the right of succession, which is characteristic of proprietary
relations?

Legislative position on the legal status of the lessee and the enshrining in

the codified acts oftheruleipur chasetdogst het |l easeodo, ine

! Kutateladze, & Zubarya, 2013.

2 Stefanchuk, R., & Stefanchuk, M2009.
3 Lafitsky, 2012.

4 Kartseva, 2004.
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affected the formation of scientific views of Soviet civil law scholars about
the legal nature of his rights. A number of researchers at the time argued that,
as a result of the lease agreement, the lessee acquires not owling legal
(relative) but also a proprietary (absolute) poWver.

In the current legislation of foreign countries, the solution of this issue is
due to various factors. Thus, in England and the United States, depending on
the subject of a lease, there arting real estate (lease) and renting movable
things (hire). Lease of real estate causes the acquisition by the lessee of
limited property rights. In the case of hiring movable things, such hiring gives
rise only to obligations which cannot oppose todhpartiess A similar
situation occurs in other ficommon | awo st
of immovable property, the property nature of the lease is formally
recognised, enabling the lessee to retain his rights in the event of the
alienation otthe real property which has been transferred to him for use.

The law of the continental branch of law also holds the position of
protecting the rights and interests of the lessee, defining the unconditional
obligation of the lease for the new owner of agarty such as the law of
France. According to Art. 1743 of the French Civil Code, if the lesser sells
the leased property, the buyer cannot evict a farmer or lessee who has a
certified lease or agreement with the specified contracting date. However, this
rule is dispositive, and Art. 1744 of this Code refers to the obligation of the
lessor to recover damages in accordance with the procedure laid down in Art.

1745, Art. 1746, unless the lease agreement stipulates the possibility of

1 Pronina, 1963.
2 Kartseva, 2004.
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evicting the lessee iné¢hevent of the sale of the leased property, there are no

other arrangements for damagdes.

The German Civi l Code (in particular, f
purchase of a property does not terminat
when the leaseldnd is alienated to a third party by the lessor, the purchaser
enters into the rights and obligations of the lessor, are conditioned by the lease
agreement, which was concluded even when the alienator was the owner of
the land. At the same time, par. 58@vides that the provisions for the lease
of land also apply to the lease of residential and other prefises.

Similar legal position is reflected in Swiss law. According to par. 261 and
290 of the Law on Obligations (Part Five of the CC of Switzerlandhen
case of alienation of the leased property before the expiration of the
agreemenfil ease relationships along with the
transfer to the purchaser. o

Aut horsdé analysis of the | egislative so
ageement for the new owner of the property leads to the conclusion that, in
most countries, the feature of AdAdevolvin
connected with the lease of real estate.

Giving the features of psenpuresthat ary r i gh
all his powers under the agreement are retained, that is, the opportunity to
counterhis rights under the lease agreement to a third party and, first of all,

to a new ownef.

1 French Civil Code.
2 German Civil Code.
3 Sukhanov, 2017.
4Vasilyev, 1993.
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National legislator, in order to ensure the stability of employmen
relations, in Part 1 of Art. 770 of the Civil Code of Ukraine stipulated the
automatic acquisition by the new owner of fhrpertyof the rights and
obligations of the lessor, because in market conditions the feature of
devolving remains a claimed propeturnover.

At the same time, in the Ukrainian legislation, the right of a lease is defined
as aproprietaryr i g h't in the Law of Ukraine AON s
rights to real estate and their encumbr a
where amng other property rights that are subject state registration, the right
to lease land, the right to use (lease) the building or other capital structures
and their separate parts are determiadcording to Part 1 of Art. 93 of the
Criminal Code of Ukraie, the right to lease a land plot is a contract based on
the term of paid ownership and use of the land plot required bgsbedor
conducting business and other activities. It is noticeable that in the above
definition, as well as in the definitiorf the lease itself (p. 1 of the Law of
Ukr ai ne i On 2tha enphasgiseveas shiftdd ,to a complex of
competences having a material character.

In addition to these legal options, the lessee may lease the land without
changing its intended purposeijtifs provided for by the lease agreement or
is carried out with the written consent of the lessor. At the same time, the right
to lease a land plot can be alienated, including sold at land auctions, as well
as transferred as collateral, inheritance, pawlthe authorised capital by the
owner of the land plat for a term up to 50 years, except in cases stipulated
by law (Part 5 of Art. 93 of the Criminal Code of Ukraine).

1 Law of Ukraine, No. 187&/I.
2 Law of Ukraine No. 1211IV.
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However, in Chapter 58 of the Civil Code of Ukraine and in Section 5 of

Chapter 3@f the Economic Code of Ukraine such opportunities for the lessee
are not specified. Their legislative consolidation can be traced to the
provisions of other chapters of these codified acts and separate laws. Thus,
the introduction of the right of a leass a contribution to the authorised

capital of a business company can be implemented on the basis of Part 2 of

Ar t . 115 of the Civil Code of Ukraine an
Economic Associationso. Accorkdineng to Part
fiOn Mortgageo, the right to |l ease or wuse

At the same time, the legal literature received a scientific justification for the
possibility of pledging thé e s speogedysrights. Expansion of the range

of possibé ways to manage the hired property was successfully explained by
N. N. Kartsewa. According to her, the said process is conditioned by the

i e v o | ail thd development of lease relations, which over the past
hundred years has become significantly complicated, since the needs of
different entities in satisfying their own interests in various spheres of life
have Vvlariedo.

The outlined approachtothe i sl ati ve definition of t
proves that the range of | esseebs powers
capital structures, combines two types of civil rights. The first group consists
of rights that are inherently binding. They arfisen the moment the contract
becomes legally significant and are realised through the active behaviour of
the obligated counterparty. The second gt

of rights to own and use the property that the lessee acquirehafpgoperty

! Nizhny, 2007
2 Kartseva, 2004.
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passed on to him. These rights are inherently proprietary. Both types of

|l esseeds rights (binding and material)

occurrence (lease) and are interrelated, since the lessee’s ability to use the
property determines¢h | essor 6s right to demand
of his belongings. The legislative argument of this is Part 6 of Art. 762 of the
Civil Code of Ukraine, according to which the lessee is exempted from
payment for all time during which the propertyuttb not be used by him
because of circumstances for which he is not responsible.

Analysing types of property rights, R.A. Maidanik defines the right to use
the land and the right to use (lease) the building or other capital structures and
their separate p&s as one of the types of qugsoprietary rights, which
together form a peculiar component of the system of proprietary Figtis.
content of such a right is constituted by the legal possibilities of owning and
using this property to the extent neaysand sufficient to achieve the
purpose of entry of a lessee in the relationship of the hire with the subject to
the requirements of the intended purpose of the specified type of immovable
property. In these circumstances,

ARé t he u pmeperty fintertalagownership is conducted
independently of all third parties, including the owner, and without their
assistance; to refrain from acts that may interfere with the tenant is the
responsibility of 2these persons to

Thus, the qualifying contions for assessing the right to lease as a
proprietary right from the position of the legislator is the limited composition

of real estate (in particular, land and buildings or other capital structures (their

! Maidanik, 2019.
2 Rybalov, 2005.
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separate parts)), as well as the durationsef Concerning the time criterion,

the Supreme Economic Court of Ukraine stated a clear position on this issue.
The Court of First Instance and the Court of Appeal concluded that the lease
of immovable property with a term of less than three years wasciotled

by the legislator in the list of proprietary rights. However, based on the legal
concept of the proprietary right (which is a set of legal institutions, the rules
of which allow a person to exercise his subjective civil rights to influence the
property in his management, with or without a specific agreement of his will
with the will others involved in this matter persons), it should also be
attributed to the proprietary with all the legal consequences that accompany
it.

However, the Supreme EconmnCourt of Ukraine noted that subjects of
civil legal relations cannot by their own will create any kind of peipry
rights to another's property, and the rights of the entity to a thing can be
classified as prapetaryonly if they are named as suahthe law. The lease
of immovable property with a term of less than three years is not included by
the legislator in the list of proprietary rights, and therefore pointed to the
erroneous conclusion of the courts of previous instance that it should also be
attributed to proprietary law with all the legal consequences that accompany
it.!

The optimality of this approach is obvious for modern domestic realities,
since the lease of real estate is by far the most common way of attracting the
passive part of fixed assets in the process of conducting business activities.
Today, many small and rmdmim-sized businesses, in the face of fierce

competition, use the lease of real estate and want to be sure of its stability and

1UP, n.a., 2017.
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the fate of the business case when changing the property owner. Guarantees
of this stability are longerm lease use, the abyliof the lessee to influence
on the behaviour of third parties, and the publicity of the lease relationship.
Taken together, they mediate the substantive nature of the right to lease real
estate and provide Asystematicityo as
ertrepreneurial activity.

THE SECOND TOPIC:

THE LEGAL NATURE OF THE CONTRACTUAL MODELS
UNDER WHICH THE PROPERTY IS TRANSFERRED
INTO TEMPORARY USE, WHICH BY ITS FEATURES

DOES NOT CORRESPOND TO THE CHARACTERISTICS
OF AN OBJECT OF AN AGREEMENT

Another very important issue in the development of lease relations is the
issue of renting someone else's property, in the process of using which the
title holder remains the lessor. Thus, in the course of the evolution of property
turnover, lease relatisnhave diversified significantly, since the continuous
development of commercial turnover causes business entities to attract on
contractual principles foreign property whose features do not make it
unconditional to regard it as the subject of a leasecaggat. In particular,
today, in practice, individuals enter into atypical agreements under which
temporary elements of a building (wall, roof), optical fibres in available-fibre
optic communication lines, satellite capacitance resources, etc. are paid for
temporary use.

The state of modern legal regulation of relations for the transfer of property
to use proves that the legislator has transferred the solution of these tasks into

the domestic doctrine of law. However, legal science and contractual practice
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today have not made a clear and unanimous position regarding the

qualification of relations for the temporary use of these objects. Discussions
are still underway between legal scholars and practitioners on whether it is
advisable to extend these relatidwsthe legal regulation of the lease of
property.
Legal scholars have other opinions. Realising the legal nature and
analysing the regulation of the lease of square meters in buildings, walls and
other parts of premises and structures, R.A. Maidanikcdneld t hat f#Acert ai
areas of premises, walls, parking lots and other parts of the propere can
transfef or t he use under a | ease agreement. o
Afdoes not exclude the possibility of reg
types of agreementsé (on the prélmwision of
authorso opinion, the object of the agr .
elements of the building are transferred to use, is the proprietary right, the
admissibility of which igo be the subject of the lease agreement, defined in
Part 2 of Art. 760 of the Civil Code of Ukraine (in particular, the right to place
advertising means, antennas, solar panels, etc.). With regard to jurisprudence,
the fAgreen | i ght &e of parts of buikdings ¢capitat act u al L
structures) and their structural elements is given by the higher courts of the
Republic of Belarus and the Russian Federation, extending the legal
regulation of leasing to these relations.
However, the lack of a unifiedcientifically substantiated concept of the
legal nature of the relations for the transfer to use of such objects and a clearly

defined sphere of their legal regulation did not become an obstacle to the

! Maidanik, 2011.
2 Supreme Economic Court of the Republic of BelaNs 1
3 Supreme Arbitration Court of the Russian Federafim 73
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conclusion of the relevant lease agreements. Typjcal these cases, the
modelling of the behaviour rules occurs using the provisions of Ch. 58 of the
Civil Code of Ukraine, par .5 Ch. 30 of t
the | ease of state and c¢ommscaea l proper:
applicationin practice of such contractual structures has given impetus to
litigation in courts of law, caused by the violation of their parties' rights and
the failure to fulfil or improper performance of their obligations. When
deciding, courts also classify digpd material relationships as leases.

Higher courts should have to answer the question of the suitability of lease
relationships for the contractual use of such objects. However, the plenum of
the Supreme Economic Court of Ukraine, clarifying the cornedtumiform
application of the rules of lato commercial courts in the consideration of
disputes related to the lease of property, did not specify in its resolution of
May 29, 2013 its own position on the admissibility of the application to such
legal reldions of general provisions on renting.

I n authorsoé view, when concluding an ¢
placing, for example, advertising on the wall or roof of a building, a person
gains for a temporary use, not a place on the outside of the strettumaint,
but the right to place an advertising on a contracted area of a wall or roof
space. A person shall exercise this right within the period specified in the
agreement and at the payment agreed by the parties. In other words, the
subject of such an agement is property right, the admissibility of a lease
which is determined by Part 2 of Art. 760 of the Civil Code of Ukraine. Such
a statutory opportunity is not a knedvow of the domestic legislator, since it
was envisaged by prevolutionary legislatn. In particular, Art. 1816 of the
Civil Code of 1905 stated that the subject of the lease agreement could be
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both movable and immovable property, as well as inegarerating rights
(a similar rule is found in the Halych Civil Code of 1797, p. 225).

Thus the leasing of roofs, walls and other structural elements of buildings
(capital structures) and their separate areas should be mediated by the
contractual model of lease. Such an approach is the best option for settling
this type of property relationsinge it enables the use of legal instruments of
the general provisions on the lease of Chapter 58 of the Civil Code of Ukraine.

The subject of a lease agreement under which the right to place advertising
construction on the wall or roof of a building (cabstructure) or the right to
place a terminal, a service apparatus, an ATM, etc. in the building is the
relevant proprietary right. At the same time, when the premises or a part of
the premises are conveyed for the specified term for the specified @spara
or advertising means, the object of such contract is the respective real estate
object.

The issue of leasing optical fibres in existing fHogic lines is directly
relatedto resolving the issue whether the fimgtic cable is a divisible or
indivisible thing and, therefore, whether the optical fibre is the individual
object of law. In the legal literature, there are lively discussions and
substantiated muHpolar conclumns. Without the scientific debate on this,
the authors believe that in view of the design of fiopéic cables (the
construction of one or more isolated optical fibres, enclosed in a shell, where
apart from optical fibres and insulation there are s¢neewer elements and
other structural elements), separate optical fibre without the structural
elements of the cable cannot perform its functional purpose, and therefore it
cannot be considered as an individual object of law.

By entering into a lease of bgal fibres, the lessee has the opportunity to

use not the opticdibre cable and the optical fibre, but the right to transmit
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digital information using this technology, which is inherently proprietary
right. In view of this, the subject of the leaseagpitical fibres is also the
proprietary right in which it benefits.
In the context of the problem raised, D.l. Meyer's scientific opinion is
urgent that
Aféany kind of property that gives any o
subject of a lease agreementdanhis not essential founderstanding
whetherthe lessee directly uses the leases property, satisfies with it any
need, he should just have opportunity to gain for himself from the

property any benefit. o

CONCLUSIONS

Analysis of the legislation formation in the field of resolving the issue of
bindinglease agreemefur the new owner of property, the laws of the states
of general and continental law in this field and tendencies of domestic
jurisprudence proves the wdilly of the legislative recognition of the material
nature of th rights of the lessee of real estate, which follows from his title
opportunity to use this property. The content of this right is constituted by the
legal possibilities of owning and using restate to the extent necessary and
sufficient to achieve the purpose of entering the employment relationship.
The qualifying conditions for assessing the right to lease as a proprietary right
from the position of the legislator is the limited compositbneal estate (in
particular, land and buildings or other capital structures (their separate parts)),
as well as the duration of use. Such a legislative approach will extend the

|l esseebdbs | egal guarantees and montribute

! Meyer, 1997.
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sized businesses. The guarantee of this stability is thetéonglease of the

real estate, the possibility of the | ess
parties and the publicity of the lease relations.

Continuous development of commercial turaovand the search for
innovative approaches to mediating entrepreneurship stimulated contractual
practice for the conclusion of lease agreements regarding structural elements
of the building (wall, roof), optical fibres in existing fiboptic
communicatio lines, capacitive resources and satellite resources. Transfer of
the use of these objects is appropriate to mediate with the contractual model
of a lease. Such an approach is the best option for settling this type of property
relations, since it enablethe use of legal instruments of the general
provisions on the lease of Chapter 58 of the Civil Code of Ukraine.

In order to broaden the prospect of lease relations development in Ukraine,
to ensure the stability of their civil law regulation in the Conoéiecoding
of Civil Law of Ukraine, it is extremely important to regulate the issues
considered in the paper by fixing in the Civil Code of Ukraine the rights to
lease real estate as one of the real proprietary rights and to detail the

provisions on théease of proprietary rights.
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[ Abstract ]

Globalization of environmental and food problems facing 4hwimg
mankind generation and the need to preserve the agrosphere potential in order
to meet the needs of future generations and to safeguard the natural human
right to life and health make thesise of protection of agrosphere objects
through criminal law even more relevant. In this connection, the legal
doctrine has a higpriority taski to research and propose approaches to

improve the mechanism of protection of agrosphere objects througimakimi
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law for the purpose of ensuring its sustainable developriibataim of this
article is to develop a concept @irotection of agrosphere objects in
sustainable development through criminal law. An integrated approach to
solving the problem of protection of agrosphere objects through criminal law
in sustainable development will enable functioning of a viable mecahaofis

such protection, safeguarding the natural human rights to life, health, and safe
environment. Globalization of mentioned problems calls for developing an
effective international legal mechanism of criminal protection of agrosphere
objects.

Keywords: agrospheresustainable development, human health, protection

through criminal law, criminal liability, environmental crimes

INTRODUCTION

Research Relevance and Problematics.

Agrosphere is a system able to satisfy food needs of the generalgndlic
to promote environmental interest because it is a sphere where business
activities go with the use of natural resources and obj€htrefore, under
current conditions, the problem of legal protection of its objects becomes of
particular importanceral acutenessThis stems both from the globalization
of environmental and food problems facing Rlbving mankind generation
and the need to preserve the agrosphere potential in order to meet the needs
of future generations, including to safeguard the nadtuuman right to life
pronounced irArt. 3 of the Universal Declaration of Human Rightbopted
by the United Nations General Assembly in 1948

In Ukraine, agrosphere accounts for over 70% of its territory; it is the place

of living and working of a cosiderable number of people (over 30%).
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Mor eover, the agrosphere i1s the primary

population and of raw materials of plant and animal origin for the industry.
In this connection, the legal doctrine has a ¥pghbrity taski to research and
propose approaches to improve the mechanism of protection of agrosphere
objects through criminal law for the purpose of ensuring its sustainable
development. This article becomes even more relevant due to the fact that the
issues being anated hereinaken as a whole have not been the subject of a
separate thesis research or a case study. Philosophers, economic and legal
scholars (V.I. DanilosDani | 6yan, V. S. Di yesperov, L. F
have dedicated their papers to researching varampects of sustainable
development; certain legal issues of agrosphere development have been
addressed by P.F. Kulynyéf,.V. Kurman? O. Radzivil%; issues of criminal
liability for some environmental crimes have become the subject matter of
scientific inquiries of criminal legal scholars (O.Oudorov? V.V.
Lokti onova, N. V. Net es a, F. ¢. Lopushc:
w. LRnovenko, K.M. Orobets, S.B. Havrysh and others). However, no
integrated and cros#isciplinary research of problems of criminal law
protection of agrosphere objects in sustainable development was conducted.
Hence, insufficient doctrinal working out, apparent lack of clear legislative
regulation both nationally and internationally dictate the need for determining
approaches to protect agrosphere and its separate objects through criminal
law in sustainable del@ment.

! Kulynych, 2011.

2 Kurman, 2018.

3 Radzivill, et al.,2019.
4 Dudorov, et. al., 2014.
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Purposeof the Study.

The aimof this articleis to develop a concept of protection of agrosphere
objects through criminal law in the context of sustainable development.
Object of researcli law enforcement in agrosphei®ubject of research
mechanism of protection of agrosphere objects through criminal law.

Research Methodology and Materials.

Methodological basis of this research are the general and special scientific
methodsdialectical (it has become a foundation of the entire article, which
made it possible to analyze a sustainable development of agrosphere in
conjunction with other legal phenomena, in particular, with its protection
through criminal law, and a relevantayrof regulatory instrumenisin the
dynamics of their developmentgxiological (establishing a connection
between the sustainable development of agrosphere and exercising natural
human rights to life, health, and environmental safety, etc.), synergism
(elements of agrosphere and sustainable development in the system and in
interaction with one another have been selected for this research), historical
legal (formation and chronological development of sustainable development
concept and its legal platform¥yysterstructural (it has contributed to
analysis of a system of functions and tools of the mechanism of criminal law
protection of agrosphere objects), comparak@gal (comparative analysis of
criminal law rules and regulations of different countréasl international
treaties in respect of the protection of agrosphere objects), ftegal(was
applied in order to interpret certain provisions of statutory and international
legal instruments relating to sustainable development of agrosphere and
criminal liability for crimes committed in the agrosphere) and statistical
(processing of statistical data relating to condition of agrosphere objects and

criminal liability for environmental crimes).
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Theempirical material®f this research include theoretieaticles of legal

and economic science experts, international legal acts (The Universal
Declaration of Human Rights, Agenda 21), legislation of Ukraine (Criminal
Code of Ukraine (2001),aw of UkraineOn Key PrincipleqStrategy) of
Public Environmental Rizy of Ukraine for the Period until 2032019); the
Association Agreement between Ukraine, on the one part, and the European
Union and the European Atomic Energy Community and their member states,
on the other part (2014)), EU (Council of Europe Conwenton the
Protection of Environment through Criminal LawTS No. 1721998,
Treaty on European Uniof1992) France (Environmental Code of France
(2000)), Latvia (Criminal Code of Latvia (1998)) and other states which
regulate public relations with regard to the criminal protection of agrosphere,
statistics from UNUkraine,etc

FINDINGS OF RESEARCH AND DISCUSSIONS

THE FIRST TOPIC: LEGAL FRAMEWORK OF
SUSTAINABLE DEVELOPMENT OF AGROSPHERE

One of todayd6s most pressing issues
rational use of natural resources caused by the predicted global environmental
crisis. A constant adverse environmental impact implicaegsirally the
extinction of some live species, depletion of natural resources, weakening of
biosphere resilience, as well as general deterioration of conditions and quality
of livelihood of humans as living beings.

There is a myriad of factors that haveamverse impact on environmental
conditions. V.l.Borysov rightly points out that criseslated environmental
phenomena jeopardize the possibility of evolution of human civilization, and

further degradation of natural systems results in destabilizatibiogphere,
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loss of its integrity and ability to sustain an environment safe for human life
and healtH.

Adverse effects mentioned above are particularly noticeable in agrosphere.
After all, this is where economic, food, environmental, and social interests
the state, its people and members of agrobusiness merge together.

Unfortunately, the economic factor has been predominant for many years.

Over t he | ast year s, wh at we observe

dominance of personal interests and influenickarge agrobusiness holding
companies aimed at making supeofits alongside rural impoverishment
and depopulation, and negligence of environmental problems.

We should agree to the opinion of Plynych that intensification of
agricultural resourcesxploitation in general and utilization of agricultural
lands in particular, which has become especially noticeable in the second half
of mm century, i's the major contr.i
lowers the level of natural resilience anddvale of environment and lands as
objects of respective social relations, and requires a significant strengthening
of the role of law in supporting and sustaining its resilience and balance based
on the largescale and internally harmonized action plan.

As you know,agricultural production together with industrial enterprises
have a direct impact on human health and life expectancy. As noted by the
experts, there is a certain connection between the natural population growth
and death ratio, on the one partd the level of agricultural land use planning
and management of territory, ploughness of lands, application of mineral

fertilizers, utilization of pesticides and pollutant emissibios the othef.

! Netesa, 2013.
2 Kulynych, 2011.
3 Melnyk, Shapochka, 2015.

- 135-

butor



JOURNAL OF LAW AND POLITICAL SCIENCES
As of today, in Ukraine, 72% (in some regions evenariban 88%) of

agricultural lands are ploughed. Moreover, marginal lands are cultivated as
well.! However, we know that even the slightest deviation of lands quality
from the existing standard may carry a threat for people and other living
creatures. Mairrisks that caused the diminishing of soil fertility due to
commercial activities of people include erosion processes, dehumification,
overconsolidation, flooding, bogging, acidification and pollution of lands
with radionuclides, pesticides, and other oiganbstances, as well as heavy
metals. In total, there are more than fifty sources of hazard, the majority of
which are anthropogenic.
In recent years, the following degradation processes related to the
condition of agricultural lands have become widelp r e a d : (©) erosion
effected 57% of landscurrently 60% of rich black soil is degraded; in
general, the area of eroded arable land has increased by almost 1.5 times over
the past years; (b) land pollution is observed on about 20% of territory; (c)
addification of soilsi aci d soil s cover 17. 7% of Ukr €
salinization and alcalination of soils; (e) flooding of lafidabout 12% of
Ukrainebds territory constitute areas of
landslides, soil disturbaggetc® A considerable damage was caused to land
resources and other natureade objects as a result of military activities on
Donbass territory. In particular, this refers to soil contamination with
chemicals because of explosions of ammunjtaestrudon of cultivated

lands and flora due to utilization of military machinery and construction of

1Land fund of Ukraine, 2016
2 Law of Ukraine, 2019.
3 CMU, 2005.
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defense structures; destruction of massive areas of forests due to fires and
uncontrolled cuttings triggered by the military activities, ‘etc.

However, welfare and living conditions of current and future generations
depend greatly on the condition of agrosphere. Its utilization in agricultural
production by existing and exhausting means of industrial model may cause
only the escalation of envirarental crisis, ultimate depletion of
environmental assets and other extremely negative consequences, including
a threat to the survival of mankind itself.

As the professional literature states, agricultural activities associated with
transformation of natal landscapes into cultivated lands go hand in hand
with the drop in biological diversity and environmental sustainability of the
latter. Therefore, the solution of issues regarding the rationale for the structure
of use of agricultural lands in the sgsts of cultivated land farming shall be
based on the application of soerature approach that allows for factoring in
the change in the condition of key components of a landscape as a result of
agricultural activities, as well as principles of environabmanagemertt.

This may explain the fact that protection of agrosphere has become of
particular relevance, which, in its turn, requires sustainable development of
agricultural production which must be ensured by respective legal remedies.

Government reglation of exploitation of agrosphere resources in
agricultural production, especially of agricultural lands, becomes relevant
also due to the fact that in Ukraine agricultural activities on the main territory
of these lands are done not by the ownerdipube tenant farmers, who aim

first of all at making profits from such activities and not at careful and

1 Law of Ukraine, 2019.
2 Melnyk, 2014 pp. 219222.
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environmentally sound use and preservation of both land plots, which do not

belong to them, and environment. The implementation of urgent market of
agicultural lands which has not been thought through and scientifically
grounded may also create certain threats in this sphere.

Public policy aimed at protecting agrosphere was adopted in the majority
of developed countries. Strategy that is based opahadigm of sustainable
development of agrosphere is marked by especially positive results.
Therefore, currently, there is a critical need to determine the strategy of
agrosphere development, which shall certainly be based on the principles of
sustainablelevelopment and find its way into legislation both at the domestic
and international levels.

There is all the more reason for this as the mankind faces another global

problemia f ood one, and its solution shapes

Safeguardingnational food security and providing people with sufficient
amount of highguality and safe plant and animal products and aquaculture,
and industryi with necessary raw materials, has always been and remains a
priority in the agriculture development. Ukmaj, as it is fairly emphasized in
the professional literature, is among the countries which have the highest
rated potential reserves of agrosphere. This is due to a high concentration of
rich black soils (up to 30% of the world reserves), advantageogsagducal
location, favorable natural climatic conditions for the cultivation of the
majority of agricultural crops of strategic importance, well established
transportation infrastructure, etc.

Hence, Ukraine has a great potential to become one of thel déaders
in the production of grain and other types of agricultural products. A proper
development of agrosphere under the conditions of sustainability is able to

pave the way to forming agcological image of the state and boosting the
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competitivenes of agricultural products of national producers both at the
domestic and international markets.

Moreover, it makes sense to agree to the opinion ofilynych that the
values which cannot always be quantified or-@sdimated are being restored
due b agrosphere. Although these values have not become imperatives of
social development up to this day, their beneficial effect is doubtless. In
particular, this refers to a significant contribution to: a) wildlife preservation;
b) conservation of cultivatethnds and agrarian biological diversity; c)
supporting of lifesustaining activities on the considerable territory of the
country, namely in rural localities; d) recovery and support of human health;
e) development of recreational objects, etc. The abmmetioned functions

of agrosphere are extremely important. In their entirety, they carry out some

sortofnorf ood fAmi ssiono of!agricultural produ
Currently, their importance is not understood by our society sufficiently,

therefore it remains noheugh regulated by the legistation.
A concept of sustainable development as a foundation of economics of

gr owt h or Angr een economi cso i s becomi ng

nowadays. Sustainable development becomes a key area of both international
legal anddomestic regulation in all spheres of human life and activities,
including in the agrosphere. A sustainable development concept being in
harmony with production, environmental and social aspects, as it appears, is
able to help solving pressing issues afoaghere and ensure natural human
rights to life and health.

At the same time, ensuring sustainable development of agrosphere through

legal means becomes especially relevant both for Ukraine and other countries

! Kulynych, 2011.
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of the world. Since under globalization cdamwhs, national economies

become interdependent and interactive components of global economic
system with common development factors. It has to do with forecasted global
problems of food, ecological, and energy nature, and is driven by the need
for: (&) exsuring food security; (b) sustainable development of rural localities,
as well as (c) preservation of environment in the course of agricultural
production activities, minimization of their adverse, anthropogenic and
technogenic impact on the environmént.
The problematics stated above have become especially relevant in the
context of Ukraineé6s opportunities for
The Law of Ukraine dated 16 September 2014 has ratified the Association
Agreement between Ukraine, on the one part, andetliepean Union and
the European Atomic Energy Community and their member states, on the
other part entered into in BrusséBhapter 17 of the Association Agreement
deals with agricultural development. It sets forth that the parties shall
cooperate to praote agricultural and rural development, in particular,
through gradual approximation of policies and legislation (Art. 403).
Pursuant to Art. 404 of this Agreement, the cooperation between the
parties in the field of agriculture and rural developmenit sbaer,inter alia,
the following areas: a) promoting modern and sustainable agricultural
production, respectful of the environment and of animal welfare; b)
improving the competitiveness of the agricultural seatwt the efficiency
and transparency of the markets as well as conditions for investment; c)

favoring innovation and promoting consultancy system to agricultural

1 Kurman, 2018.
2VRU, 2014.
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producers; d) promoting the policy of quality of agricultural products in the
areas of produatandards, production requirements and quality schemes; e)
sharing knowledge and best practices of rural development policies to
promote economic welbeing for rural communities.

Provisions on sustainable development of agrosphere are laid down in the
Law of UkraineOn Key Principles of Public Agricultural Policy for a Period
until 2015 dated 18 October 2005pursuant to Art. 1 whereof a public
agricultural policy is aimed at sustainable development of the agricultural
sector of national economy, systerand integrated approach to measures for
implementation of a public agricultural policy by all government and local
authorities. It shall be based on the national priorities and incorporate the need
of Ukraineds integrati obalecomimicareahe Eur op e

Therefore, transformation processes in the agricultural sector of economy
must be implemented with due regard for environmental imperative, while
the concept of sustainable development, in particular, the sustainable
development oagrosphere, shall become a conceptual framework of public
regul ation of agriculture. Provisions 0
Instruction (Nakaz) of Empress Catherine the Great, which she gave to the
Legislative Commission for composing a New Code of/lsaThern@é can be
neither skillful Handicraftsmen, nor a firmbstablished Commerce, where
Agriculture is neglected, or carried on with Supineness and Negligedce
seem quite welfounded in this regaré.

Sustainable development concept is not new in rgénkts underlying

ideas are known to the world since ancient times as they are based on

1 Law of Ukraine, 2005.
2 Aksyonoy, 2001
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universal human values. At the international level, the concept of sustainable

devel opment was first disclosed in the R
developed bytte UN World Commission on Environment and Development.
It was enshrined in legislation at the international level in 1992, when at the
UN World Conference on Environment and Development in Rio de Janeiro
(so called AThe Earth Suatnemiinclddingparti ci pa
Ukraine) the sustainable development was determined as the strategy of
mankind exi st enc eAgéndar2iwasapprovee astwelr vy , and
The Conference has also adopted the Rio Declaration on Environment and
Development and the S&ament of Principles for a Global Consensus on the
Management, Conservation and Sustainable Development of All Types of
Forests. At the Brazil Summit, the sustainable development was defined as a
development that meets the needs of the present withoutr@onspng the
interests and the ability of future generations to meet their own needs. After
the Rio Conference (1992), the concept of sustainable development has
become a fundamental pillar of national strategies and programmes. The
principles of sustaind® development in the context of environmental
prosperity and welbeing were incorporated in the legislation of each and all
European countries.

At international scale, this problem has always been on the agenda. The
need to propagate ideas of sustaieatdvelopment was further declared at
other UN summits and conferences. In particular, at the Earth Summit + 5
(Rio de Janeiro, 1997) the Programme for the Further Implementation of

Agenda 21 was adopted, where it was stated that economic development,

! United Nations Conference on Environment & Development Rio de Janerio, 1992.
2 Ermoling 2013,pp.110-112
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socal development and environmental protection are interdependent and
mutually reinforcing components of sustainable development.

In 2002, the Declaration on Sustainable Development was adopted at the
World Summit on Sustainable Development in Johannesbutgs T
Declaration encompassed recommendations as to the priorities and further
steps to enforce provisions of documents which were previously adopted, and
the need for certain countries to adopt national strategies to develop their
economies in that regardaw substantiated.

At the next UN Conference on Sustainable Development (Rio + 20, Rio
de Janeiro, 2012), the outcome document 1
adopt ed, where a direction towards <creat
achieve sustainable devefopnt, poverty eradication and improving
international coordination to support such development was determined.

The Resolution adopted by the United Nations General Assembly on 25
September 2015 ATransforming our worl d:
Deveb p m e has eaffirmed the urge of a global community to end hunger,
guarantee and protect human rights, and preserve the planet and its natural
resources.

Provisions of these international legal instruments were further detailed in
domestic laws of mangountriesi in the Germany's National Sustainable
Devel opment Strategy, the USA Sustainabl
Programme on Sustainabl e DWhkitefPapep ment ( iACF
on Chinabs Popul ati on, Enviocemtmemyo)and D
the National Strategy of Sustainable Social and Economic Development of

the Republic of Belarus for a period until 2020, etc. These provisions have

! United NationsGeneralAssembly,2015
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also been reflected in the Treaty on European Union. In particular, Art. 2

thereof sets forth thathe Union seeks to promote economic and social
progress and a high level of employment and to achieve harmonized, balanced
and sustainable development, sustainable andnifiationary growth, high

level of competitiveness of economies, high level oftgmtion and
improvement of environment, rising standard of living,‘etc.

Therefore, the legal science has a challenging task: to propose new and
innovative approaches to the legal mechanism of ensuring sustainable
development of agrosphere, which woulchsolidate organic and optimal
combination of production of agricultural products and environmentally
sound use of natural resources and sustainable development of rural localities.
However, criminal protection of agrosphere and its separate objects, in
paticular, agricultural lands as the primary tool for agricultural production,
shall become one of the elements of the aboeationed mechanism. This
is because criminal protection of agrosphere objects guarantee unavoidability
of liability for environmentilaw violations in agrosphere.

THE SECOND TOPIC: INSTRUMENTS OF AGROSPHERE
PROTECTION THROUGH CRIMINAL LAW

It should be noted thatey Principles (Strategy) of Public Environmental
Policy of Ukraine for the Period until 203@&s approved by the Law of
Ukraine on 28 February 2019, say that processes of globalization and social
transformations have raised the priority of conservation of environment, and
therefore cal l for ur gent actions
developnent has long been accompanied by the unbalanced exploitation of

natural resources and low priority of issues associated with environmental

! Treaty on European Unioh992.
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protection, which made achievement of balanced (sustainable) development
impossible. Therefore, a strategic goal afbjic environmental policy,
including in agrosphere, is mitigating environmental risks in order to
minimize their impact on public health, social and economic development of
people, and ecosystemshe abovementioned Law names the following
primary causeso f Ukr ai neds environment al
economic feasibility over environmental prioritiasysatisfactory level of
compliance with environmental laws; unsatisfactory control over compliance
with environmental laws, and failure to procureavodability of liability for

their violations, et

Increased number of sick people and death rate, disbalance of agro
ecosystems, degradation of nation's gene pool is a logical and inevitable
consequence of accelerated rates of degradation of naturakobbjeetefore,
Ukraine seeks not only to implement public programmes of environmental
protection, but also to establish and improve mechanisms of legal influence,
including through criminal law, on those who violate environmental laws,
since interaction ofhumans (society) with nature cannot happen under
conditions of absolute freedom and shall be restricted by laws.

Legal foundation of Ukraineds env
downi n the Constitution of Ukraine,
guarantee a right of its citizens to the environment safe for life and health and
environmental security.

Pursuant to Art. 16 of the Constitution, to ensure ecological safety and to
maintain the ecological balance, and to preserve the gene pool of the

Ukrainian people, is the duty of the State. Article 50 stipulates that everyone

1 Law of Ukraine, 2019.
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has the right to an environment that is safe for life and health, and to

compensation for damages inflidtéhrough the violation of this right, and
that everyone is guaranteed the right of free access to information about the
environmental situation. In its turn, the Constitution imposes an obligation on
the citizens not to harm nature and to compensatenfodamage he or she
inflicted (Art. 66)

Duties of citizens to take care of nature, to protect and rationally utilize its
wealth in conformity with the requirements of the legislation on
environmental protection and to refund losses caused by pollutiother
adverse impact on the environment are set forth in the Law of Uk@aine
Environmental Protectiodated 25 June 1991 (Art. 12). Pursuant to Art. 70
of this Law, elements of environmental offences and crimes and the procedure
for the prosecution ohbse responsible for such crimes under administrative
and criminal laws shall be determined in the Code on Administrative
Offences of Ukraine and the Criminal Code of Ukraine.

Based on the above, one of the princip
policy in agrosphere is to ensure unavoidability of liability for environmental
law violations. Having proclaimed these principles, Ukraine paves the way
for a ruleof-law state, which based on the Constitution guarantees not only
rights but also a viable mechanisnf omplementing constitutionals
provisions. One of the effective elements of such mechanism is criminal
remedies, which envisage imposing liability for offences committed against
environment safe for peoplebs |ife and hi

In support of importance of adgt of the offence being analyzed, we

should refer to foreign criminal legislation.

1 Consitution of Ukraine, 1996.
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Thus, for example, in the Criminal Code of Latvia (1998) the chapter
dedicated to offences against environment (XI) precedes the chapter on
liability for crimes against pspn (XII).! This is explained by the fact that
without favourable living environment humans are unable to survive as
biological species, therefore protection of amenities created by civilization
(public and social interests, property, etc.) loses its mgaBimilar thoughts
concerning introduction of the same changes in the structure of the Criminal
Code of Ukraine, namely as regards the placement of chapter on
environmental crimes after the chapter on liability for crimes against human
life and health, &ve been expressed in the domestic criminal law science
reasoned by the fact that this way it would help recognizing the priority of
human values when addressing environrugignted tasks.

It should be noted that lately an intensive development of emeatal
protection legislation through criminal law can be noticed internationally.
Thus, respective reforms of national criminal codes aimed at the improvement
of provisions on liability for environmental crimes took place. It's worth
noting that environmntal criminal laws are reformed in a similar way in the
countries which differ substantially by their social and political traditions and
social and economic developmeént.

The Convention on the Protection of the Environment through Criminal
Law* adopted on 4 November 1998 in Strasbourg and ratified by Ukraine on
24 January 2006 is of great importance in this regard. This Convention plays

a pivotal role in reformation of environmental criminal laws practically all

! Criminal Law. Law of the Republic of Latvia

2 Lopushansky, Svyetlot,anovenko,1994

3 Luneev, 2010.

4 Convention on the Protection of the Environment through Criminal Law, F9B8 No.
172
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over the world. Analysis of recamendations laid down in the legal

instrument under review allows placing greater focus on such key aspects as:
widening the scope of environmental objects and values; broadening types of
criminally punishable acts; more vigorous use of structures of eadargt
elements and their substantiated combination with materially defined and
formally defined crimes to enhance preventive potential of criminal
prohibitions; more vigorous application of pecuniary penalties with
simultaneous increase in their amountreduction of criminal liability of
legal entities for environmental crimes associated with entrepreneurial,
production, and other activities.

Mor eover, the Resolution AActions

crime, and the role of criminal law in tipeotection of environment: national

agair

experiences and international cooperatic

Nations Congress on the Prevention of Crime and Treatment of Offenders
(Cairo, 29 Aprilt 8 May 1995) deals with promoting the inclusion of a
discidine about the role of criminal law in environmental protection in the
programs for studying criminal law and training of law enforcement officers
and in the criminal justice systehAll stated above attest to attempts to form

a mechanism of environmentgpection, including in agrosphere, through
criminal law both nationally and internationally.

The Criminal Code of Ukraine envisages liability for environmental

of fences, including offences against en\

Chapter VIII of the Spci al Section ACri mes Against

Criminal Code of Ukraine establishes liability for the most socially

dangerous offences in environmental protection. Protection of environment,

1 Dudorov,etal., 2014.
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as stated above, is one orflotAtielelst at eds f
of the Criminal Code of Ukraine says that the objective of the Criminal Code

of Ukraine is to provide legal protection of the environment, among other

objects, which highlights special significance both of this object and of

criminal remelies aimed at its protectidn.

Analysis of foreign laws shows that standalone chapters (sections) similar
to Chapter VIl of the Special Section of the Criminal Code of Ukraine with
identical or analogues titles are incorporated into criminal codes ohialba
Mongolia, Poland, Germany, Spain, all CIS countries and Baltic states,
Vietnam, Columbia, Salvador, Paraguay, Mexico. Environment, ecological
security and natural resources, respectively, are recognized as the objects of
offences in these countries.

Criminal codes of other countries such as Italy, France, Andorra, Sweden,
Argentina, Hungary, Afghanistan, Belgium, Norway, Brazil, Bulgaria, Japan,
Bolivia, Israel, Sudan, Uruguay, Switzerland, Philippines, Chile, Finland,
Tunisia, India, Denmark, Indoniasand Irag do not contain special chapters
(sections) establishing liability for environmental crimfiéghis fact can be
explained either by the lack of attention to relevant crimes or by their
definition in certain laws or regulatory instruments acagpiithin interstate
associationé.In these countries, considering indisputable blanket nature of
criminal law rules, they are incorporated not in the criminal codes but in the
integrated legislative instruments on environmental protection (for example,
in the Environmental Code of France (2000)). Similarly, criminal prohibitions

for committing environmental crimes stipulated in the laws of some states in

! Criminal codeks of Ukraine, 2001.
2 Dodonov, Kapinys, Shcherba, 2010
3 Khavronyuk, 2006.
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the USA, as a rule, are incorporated not in the criminal codes but in other

legislative instrument§ on health care, shipping and navigation, water,
fishing, etc. Singapore, India, Finland, Sweden, Belgium, and Japan have
solved this issue in a similar way: elements of environmental crimes are
scattered in numerous environmental protection laws and @besiative
instruments.

Crimes against environment (ecological offences) are understood as
culpable sociallydangerous acts (actions or omissions to act) covered by
criminal law which encroach on environment and its components, sustainable
use and proterin whereof ensure human livelihood and environmental
security of people and territory, and consist in direct unlawful utilization of
natural objects or in the illicit impact on them which results in adverse
changes in the condition and quality of enviremt?

Generic object of environmental crimes is such condition of environment
and separate elements thereof which exclude hazard to human life or health;
when protection, rational exploitation and restoration of natural resources are
procured; proper ecafical condition of biosphere is maintaine@irect
objects of environmental crimes include various elements of functioning of
environment, which forms the basis for a system of mentioned crimes.

Additional objects of crime in question include human &fed health,
public health, and property. It is also important to note that specific nature of
environmental crimes is that in many cases when defining elements of crime,
a lawmaker stipulates criminal liability for actions resulting not only in

damage to liman life and health (actual injury) but also for a threat of such

1 Luneev, 2010.
2Dudoroy, et. al., 2014
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damage. Moreover, almost all actions punishable under Chapter VIl of the
Special Section of the Criminal Code of Ukraine are criminalized due to
consequences that arise in the form of dgento human life and health
maintained.

According to above classification of environmental crimes (by direct
object), one of the types of crimes is crimes against established procedure for
utilization of lands, mineral resources, territories and objeotegted by the
state (Articles 239, 2391, 2392, 240, 252 and 254 of the Criminal Code of
Ukraine)?

We should note that the Constitution of Ukraine (Art. 14) declareautiake |
as the fundamental national wealth that is under special state pratétii®n
constitutional provision refers first of all to agricultural lands. This is due to
the fact that Ukraine is a great agricultural state, which has the most valuable
benchmark soils in the world. Enforcement of this constitutional provision
dependsfirstof  al |, on the stateds abi*lity to e

As the land is of special importance for absolutely all aspects of mankind
living, we have solid reasons to acknowledge that this natural resource plays
a critical role among other envinmental objects. Pollution, deterioration or
other illicit treatment of lands, which represent space for human living and a
basic and fundamental resource for agricultural production, trigger both
substantial problems in production process and considedat#eoration of
living conditions for humans in general, public health impairment, and loss
of recreational attractiveness of territories. There are therefor currently all

grounds to acknowledge the fact that pollution, deterioration and other

1 Zinchenko, Volodina, 2019.
2 Criminal code of Ukraine, 2001.
3 Constitution of Ukraine, 1996
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offences aginst agricultural lands is an escalating and threatening

environmental, economic and legal problem both for our state and for the
whole world.

To strengthen criminal protection of agrosphere objects, the Concept of
Public Target Programme of Developmehtand Matters in Ukraine for a
Period until 2020approved by the Resolution of the Cabinet of Ministers of
Ukraine dated 17 June 2009 focuses on the fact that situation around
ownership, use and disposal of lands remains challenging and calls for
immedide improvement.

To support the above, analysis of statistical data on the number of
environmental crimes in Ukraine shows that their share in the general picture
of criminality is small and amount to about 0.2%. We should note that the
majority of articlesof the Section of the Criminal Code of Ukraine that we
have analyzed does not apply. However, latency of environmental crimes is
95-98%2

CONCLUSIONS

Existing environmental and food problems become crucial and require
immediate solution and legpfotection of agrosphere objecEnforcement
of constitutional provisions aimed at environmental protection depends
greatly on the statebs ability +to
powerful mechanism to counter environmental offences, in partjcular
agrosphere. Provisions on criminal protection of agroshpere objects are

incorporated mostly in the national criminal and administrative legislation,

1 CMU, 20009.
2 Loktionova, 2013.
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therefore, environmental criminal law of Ukraine does not possess a united
arsenal of means and measable to influence environmental offenders.
Globalization of problems listed above calls for joining together efforts of
global community and developing effective international legal mechanism of
criminal protection of agrosphere objects. Therefore, vway rstate the
following:

1. Maintaining the ecological balance in the environment, establishing the
procedure for the use of natural resources, and protection of agrosphere
objects are key areas of the state environmental security.

2. In order to protect thenvironment, we consider that an integrated and
crossdisciplinary approach to solving the problem of protection of
agrosphere objects through criminal law is the most effective. It will enable
functioning of a viable mechanism of such protection, aet ggarantee that
the natural human rights to safe environment, life, and health are observed.
Through criminal protection of agrosphere objects unavoidability of liability
for environmental law violations in agrosphere will be ensured.

3. The mechanism ofriminal law protection of agrosphere objects is
meant to perform the following functions: protective (protection of social
relations in the agrosphere from criminal offences); preventive (prevention of
violations in the agrosphere); motivating (implenagioin of measures of
criminal law protection of agrosphere objects at the legislative level will
motivate entities and individuals to comply with the laws in the agrosphere);
axiological(settling the value of human rights to life, health, environmental
ard food safety, etc.), and security (creating conditions for sustainable
development of agrosphere).

4. In sustainable development, the agrosphere as a system that combines

production, social and ecological elements, will allow for meeting food needs

- 153-



JOURNAL OF LAW AND POLITICAL SCIENCES
in hamony with conservation and growth of agricultural resources potential.

This, consequently, will contribute not only to achieving strategic objectives
of agricultural and environmental policy at the national level but also to

solving global environmentahd food problems internationally.

References

Aksyonov, [. (Ed.) (2001) . HigarycofRussapedi a f or
and its Nearest NeighbarPart 2. From Palace Coup d'Etat tto the Era of Great
Reforms. [oscow: Avanta-+.

Cabinet of Ministers oUkraine (CMU). 2005).Modern Condition and Prospects
of Development of Land Matters in Ukraineformation for Parliamentary
Hearings, (Septembet.3), 1819.

Cabinet of Ministers of Ukraine (CMU)2009).0On Approval of Concept of Public
Target Programmof Development of Land Matters in Ukraine for a Period until
2020. Resolution, dated June 17, 2009, N&r. Retrieved from
https://zakon.rada.gov.ua/laws/show/72883%D1%80/

Council of Europe (1998). Convention on the Protection of the Environment
through Criminal Law, dated November 4, 1988S No. 172Retrieved from
https://rm.coe.int/168007f3f4

Derzhgeokadastr Ukrainy. (2016). Land fund of Ukraine. Retrieved from

https://land.gov.ua/infaemelnyifond-ukrainy-stanomna1-sichnia2016roku-
ta-dynamikaioho-zmin-u-porivnianniz-danymyna-1-sichnia2015roku/

Dodonov, B.N., Kapinys, O.S., Shcherba, S. P. (20@0mparative Criminal Law.

SpecialPartf oskov: Yurlitinform.
Dudorov, mégngky, K&. V. , Komarnytsky, V. M. , K
Movchan, R . Ehvironn{e2d XCdmes: criminal characteristics
Luhansk: RVV LDUVS named after Ye. [. Di dor
Er mol i na, Nsusgainablg Re@eloBment Concept: Law and Politics.
Malinowski Hearings:Procedings of theu baternational scientific and practical
conference, November 186, 2013 (pp.116112) . Ostrog: ifnOstro

akademi yao.

Khavronyuk, Cfimnal Law( & QRr&ine .and Other Continental
European Countries: Comparative Ansily, Problems of Harmonization sy i v :
Yuryskonsult.

- 154-


https://zakon.rada.gov.ua/laws/show/743-2009-%D1%80/
https://rm.coe.int/168007f3f4
https://land.gov.ua/info/zemelnyi-fond-ukrainy-stanom-na-1-sichnia-2016-roku-ta-dynamika-ioho-zmin-u-porivnianni-z-danymy-na-1-sichnia-2015-roku/
https://land.gov.ua/info/zemelnyi-fond-ukrainy-stanom-na-1-sichnia-2016-roku-ta-dynamika-ioho-zmin-u-porivnianni-z-danymy-na-1-sichnia-2015-roku/

Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551

Kulynych, P.F. (2011).egal Problems of Protection and Use of Agricultural Land
in Ukraine Kyiv: Logos.

Kurman, T.V. (2018).Sustainable Development of Agricultural Production:
Problems of Legal Suppottharkiv: Yurayt.

Loktionova, V.V. (2013).SociallyDangerous Consequences in Environmental
Crimes.Abstract of the Dissertation. Kharkiv.

Lopushansky, F. ¢., Svyet |l ov, Fight. Ayamst , Lanovenk
Environmental Crimes. Criminal Lawand Criminologic ResearchKyiv:
Naukova Dumka.

Luneev, V.V. (Ed.). (2010)Criminal Law. Relevant Problems of Theory and

Practice:collection of articlesf o s kov: Yur ayt .
Mel ny k, LR S h a pundamédntals of Ecoligy. Edolddical 5 ) .
economicand Environmental Management Sumy : VTD fAUni versytet.

Melnyk, L.V. (2014) Ecological and Economic Feasibility Study of Rational Use of
Cultivated LandsState and law: problems of strategic developmerdceedings
of the w loternational scienti€ and practical conferencklay17-18, 2014. (pp.
2192 22) . Sumy: APAPI RUSO.

Netesa, N.V. (2013)Criminal Liability for Violations of Rules of Protection and
Use of Mineral Resourcekharkiv: Pravo.

Radzivill, 0., Minka, T., Sereday ., Strelchenko., Pyvovar,Y. (2019) Prospects
and Challenges for the Ukrainian Agricultural Market Untiex Association
Agreement with the European Unidvianagement Theory and Studies for Rural
Business and Infrastructure Development41(2), 153167. doi:
https://doi.org/10.15544/mts.2019.14

Treaty on European Unioi(1992). Official Journal C191, 29/07/1992 P. 0001
0110.

United Nations (UN). (1992). Conference on Environmerdé&velopment Rio de
Janerio, Brazil, 3 to 14 June 1992, AGENDA 21. Retrieved from
https://sustainabledevelopment.un.org/content/documents/Agenda2l.pdf

United Nations (UN (2015). Transforming our world: the 2030 Agenda for
Sustainable Development. Resolution, dated September, 25, 2015. Retrieved
from: http://www.sd4ua.org/wp
contenfuploads/2015/02/SD_resolution_NY_2015.pdf

Verkhovna Rada of Ukraine (VRW)1996).Constitution of UkraineNo. 254k/96
VR.Retrievedfromht t ps: // zakon. rada-sgsoov. ua/l aws/ sho\

- 155-


https://doi.org/10.15544/mts.2019.14
https://sustainabledevelopment.un.org/content/documents/Agenda21.pdf
http://www.sd4ua.org/wp-content/uploads/2015/02/SD_resolution_NY_2015.pdf
http://www.sd4ua.org/wp-content/uploads/2015/02/SD_resolution_NY_2015.pdf
https://zakon.rada.gov.ua/laws/show/254к/96-вр

JOURNAL OF LAW AND POLITICAL SCIENCES

Verkhovna Rada of Ukraine (VRU(2001).Criminal Code of Ukraine, N34 %
lll. Retrieved fronhttps://zakon.rada.gov.ua/laws/show/2341

Verkhovna Rada of Ukraine (VRU)(2006). On Key Principks of Public
Agricultural Policy for a Period until 2015. Law of Ukraine, dated October 18,
2005.Vidomosti Verkhovnoi Rady Ukrainy;, 1I7.

Verkhovna Rada of Ukraine (VRU)2014). On Ratification of Association
Agreement between Ukraine, on the one part, and the European Union and the
European Atomic Energy Community and their member states, on the other part.
Vidomosti Verkhovnoi Rady Ukrainy,,4Z2D21.

Verkhovna Rada of Ukraine ®U). (2019).Key Principles (Strategy) of Public
Environmental Policy of Ukraine for the Period until 2030. Law of Ukraine, dated
28 February, 2019, N@697VIII . Retrieved from
https://zakon.rada.gov.ua/laws/show/26%7

Vi s p Ur ¢(tp€B).MimiNbaLaw of the Republic of Latvia, dated July 8, 1998.
Retrieved fromhttp://likumi.lv/doc.php?id=88966

Zinchenko, fu. [. 6 (CEsificatignohCaiminal Offences Against
Human Life and Healtiharkiv: Pravo.

- 156-


https://zakon.rada.gov.ua/laws/show/2341-14
https://zakon.rada.gov.ua/laws/show/2697-19
http://likumi.lv/doc.php?id=88966

Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551
(7)

PREVENTION AND COUNTERACTION OF
DISCRIMINATION AT THE WORKPLACE

N J

NINA HETMANTSEVA
Doctor of Law, Professoiuriy FedkovichNational University of
Chernivtsj Ukraine
https://orcid.org/000@00261431627
MAKSYM 1 ETMANTSEV
Doctor of Law, Senior Research Fellow, Institute of Private Law and
Entrepreneurship named affstademician F.G. Burchak, National
Academy of Science of Ukraine
https://orcid.org/000®00201020498
OKSANA KIRIIAK
PhD in Law, Associate Professofriy FedkovichNational University of
Chernivtsj Ukraine
https://orcid.org/000@001-8853-805X

[ Abstract ]

The lack of a clear and effective mechanism for preventing, and
counteracting, and responding to any form of discrimination creares new
forms of discrimination, especially in the field of wage labor, and exacerbates
problems that have not yet been resolVdbthis requires the implementation

of effective legislative and operational practical measures that will ensure the

effectiveness of preventing and combating discrimination both in the
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particular organization where the employee works and in the whoietg.

The results of a sociological survey of the protection of workers from the

manifestations of discrimination on the part of the employer and the labor

collective in a specific region are presented. The authors of the study propose

to define the corep t of nfactors of preventi on
di scrimination in the sphere of | abor rel
Keywords: employeestights andreedomdimitation, discrimination labor,

mobbing professional environmepsychological violence.

INTRODUCTION

Scientific, Practical Problems

The right to work is a subjective, natural human right, recognized both
nationally and internationally. However, along the way, the right to work is
subject to certain restrictions and violations that resutsarimination. The
problem of discrimination has no boundaries and is international in scope.
The level of employeesliscrimination reflects the peculiarities of the social
policy of the state at the relevant stage of state development. However, the
current realities of social insecurity, unemployment, ineffective employment
policies, low wages, inequalities and poverty of the population, which lead to
its polarization and migration, amid the shadow economy and corruption of
the authorities, have not imgured the situation in Ukraine in the fight against
discrimination.

This problem and the ways to solve it remain on the agenda. It should be
noted that a considerable part of Ukrainian scientists was engaged in the study
of discrimination, its counteractiprmand protection, in particular, the latest

scientific developments covered the topics of-d@trimination in the field
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of labor (I. Sakharuk), prevention and counteraction of discrimination (I.
Fedorovich), prevention of discrimination in Ukraine in tbatext European
integration (l. Kresin), age discrimination in labor relationsTShchenko),
discrimination in exercising the right to work (O. Yaroshenko), and others.

However, for the most part, the research was conducted without taking into
accounthe systematic approach, which should reflect the mechanisms of the
state policy in the sphere of combating and protecting against discrimination
as one of the main directions of the harmonious development of society,
which requires further scientific rearch in the mentioned field.

In the writings of foreign authors, there is much greater diversification of
approaches to the definition of key concepts and categories, as well as much
more detailed possible types and forms of existing forms of discririmati
the labor relations. In recent years, there has been an increasing amount of
literature on diverse exposures of discrimination, for instance, experimental
research on labor market discrimination. (Reumark), analytic of the
workplace discriminatiorextension, critique, and future research agenda (D.
Joseph), diagnosis of mobbing as discrimination in employee relations (P.
Gukauskas), trajectories of +eemrceived
associations with mental and occupational he@tlGonzales), gender and
agebased discrimination in employment (C. Duncan), discrimination among
employees with disabilities (L. Snyder), gender sidelining and the problem of
unactionable discrimination (J. Fink), the gay and lesbian perceived

discrimination(D. Olson) and so on.

Purposeof the Study.
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The purposeof the paperis to determine the effectiveness of public and

private legal mechanisms to protect workers from discrimination as a negative
phenomenon of society, and to reflect some trendanthdiscrimination
based on sociological research.

The object of the researdh discrimination in the field dabor relations
The subject of the researcis a mechanism for preventing and combating
discrimination in the workplace.

ResearchM ethods

Following the goal of the study, the authors applied a set of general
empirical and special methods and technigues of scientific knowledge.
Common methods o#analytical knowledge (generalization, comparison,
analysis, etc.) have been used to characterize ctmeent state of
discrimination in Ukraine and the problems of its prevention and
counteraction. Using the dialectical method of scientific knowledge, common
trends n the prevention and counteraction of discrimination were identified.

The comparative legal method was used in the process of revealing the
conformity of national legislation of Ukraine with the provisions of
international acts and studying foreign expece in preventing and
combating discrimination. The sociological method is based on the study of
the detection of the facts of discrimination and the effectiveness of the means,
methods in the fight against discrimination in a particular region of Ukraine
(183 respondentsemployees of enterprises, organizations of Chernivtsi and
Chernivtsi region). The logicaemantic method made it possible to improve
the forms and methods of combating discrimination by defining the concept
of fifactors of preventing andounterating discrimination in the sphere of
labor relatione. RESEARCH RESULTS
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THE FIRST TOPIC: LEGAL TRENDS IN THE
PREVENTION AND COUNTERACTION OF
DISCRIMINATION IN THE WORLD

Discrimination as a negative phenomenon has negative consequences both

for individual categories of citizens and for society as a whole. It is especially
evident in labor relations, since people who have acquired the status of
workers, cannot be subjecténl a single characteristic on certain grounds.
Each of them performs work in an organization by the relevant profession,
specialty and qualification has relevant experience, summarized by insurance
experience, has the relevant criteria of legal personaliy, physical health,
business qualities, mental abilities, relevant physiological features organism.
Therefore, every employee can be a cause for discrimination on the part of
both the employer and the members of the workfofidee employer
employee redtionship is complexyhich was generalized by L. Rassas, who
poi nt ed mpioyets: and fielmployees often enter into working
relationships absent a clear understanding of their mutual expectations. Quite
often the parties also enter into working relatiopshwithout a basic
understanding about the laws that govern the creating, maintaining, and
ending of those employment relationships.

The national and international legal frameworks have developed their
approaches to both the concept and the causes@fndination. Under the
International Convention on the Elimination of All Forms of Racial
Di scriminati on, raci al di scrimination

exception, limitation or preference based on race, color, ancestry, national or

! Rassas, 2020, p. 218.
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ethnic orgin, the purpose or effect of which is to destroy or diminish

recognition, the exercise or enjoyment on an eljasis of human rights and
fundamental freedoms in political, economic, social, cultural or any other
spheres of public liféd According to the Charter of Fundamental Rights of
the European Union, it is forbidden to discriminptople by their gnder,

race, color, ethnic or social background, genetic characteristics, language,
religion or belief, political or other views, belongi to national minorities,
property status, ancestry, disability, age or sexual orientation.

The Law of UkraingiOn the Principles of Prevention and Counteracting
Discrimination in Ukrainé defines discrimination as a situation in which a
person or groupfapersons by their race, color, political, religious or other
beliefs, gender, age, disability, ethnic and social origin, nationality, marital
and property status, place of residence, language or other characteristics that
were, are and may be valid or asged, are subject to restrictions on the
recognition, enjoyment or enjoyment of rights and freedoms in any%orm.
Despite the legal definitions of the concepts of discrimination provided for by
international and national legal acts, in practice thereegrarate approaches
to each cause of this negative phenomenon.

International and national law does not take into account the fact that an
employee who is protected on one ground may be discriminated against on
other groundsThe discrepancy between sutieory and practice entails its
negative legal consequences, among which is a simplifiedfokey aspect

of Gonzales™ research can be found in the investigation of the age

1VRU, 1989.
2VRU, 2012.
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discrimination. They suggest a need for expanded jurisprudence to support
older enployees in receiving fair treatmeht.

Race, color, national or ethnic identity, gender, age, health status
(including disability, HIV status), citizenship, marital and marital status,
social status, occupation, financial status, place of residence, meligio
denomination (affiliation with religious communities and organizations),
philosophical and political beliefs, affiliation with citizens, belonging to a
particular social group, educatidevel, sexual orientation, criminal record
and experience in priss, language of communicatiethis is an incomplete
list of features that often lead to discriminatory actions in Ukraieea result
of this axiom, legislative acts do not take into account the whole variety of
adverse factors, life situations thatyread to discriminatiorSuch a system
of equality, which is established at the international and national level does
not actually and legally reflect the real personality of the person, protection
of his dignity.

Ukraine has a National Human Rights Strategy, which aims to ensure that
human rights and freedoms are prioritized as a determining factor in
determining public policy, decisieamaking by public authorities and bodies
Local Government. The implementationtbé Strategy should result in the
introduction of a systematic approach to the implementation of tasks and
ensuring the coherence of actionstbé state authorities and local self
government bodies in the field of human rights and freedoms, creation in
Ukraine of an effective: accessible, understandable, predictable mechanism

of realization and protection of human rights and freedbAssnoted in the

1 Gonzales, Marchiondo, Williams, 2019.
2UNU, 2013.
3PU, 2015.
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Ukrainian and European reports on the implementation of the Association

Agreement for 2018, Ukraine hasade significant progress in the
harmonization of its legislation with the European Union. In the section
entitled ASoci al Policy and Labor
approximation of legislation on labor, awliscrimination and gender
equality, as welas on health and safety at work, current progress for 2018 is
70%!1

The EU Member States introduce practices to prevent any form of
discrimination in all areas of society, including in the workplace. For
example, in France, a training module was develdpe representatives of
the CFDT and members elected to the Paris Labor Court on issues of EU
discrimination law. In Italy, some regional bodies have set up -anti
discrimination advisory bodies, such as Emilia Romagna. A parliamentary
committee has been tsaup in Sweden to consolidate the law on
discrimination?

Discrimination is a negative, violating phenomenon, destroying the
principle of equality of rights and freedoms. Therefore, in the disclosure of
the concept and nature of the category "discrimindtithere is a need to
define criteria that help determine what benefits and privileges violate and
can destroy the principle of equality, because the principle of equality is the
starting point, the basis for interpreting the prohibition of discrimingtin
special means of ensuring the principle of equality is the prohibition of
discrimination. Such normative implementation of the principle of-non

discrimination is one of the state guarantees.

! Hnatiuk 2019.
2 Application of Council Directive, 2000/43/EC.
3 laroshenko2013.
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International labor law treatsvoidance ofdiscrimination & one of the
essential conditions for ensuring equality of opportunity for a person. An
analysis of ILO Convention No. 111 "On Discrimination in Occupation and
Occupation” gives grounds to claim that the concept of discrimination
encompasses: any discriration, prohibition or preference for race, color,
sex, religion or religion. , political beliefs, foreign origin, or social origin and
lead to the destruction or disruption of equality of opportunity or conduct in
the field of work and occupation; any othdistinction, suppression or
advantage that results in the destruction or disruption of equality of
opportunity or conduct in the field of work and occupation.

The forms and content of discrimination can be influenced by various
social, economic, politad factors, as well as the mentality of the people.
Therefore, fiwe will never completely solv
examine it in all its forms if we continue to focus on abstract categories and
generalizations, rather than on specific consaqas’o

Discrimination is not a legal category, although it may manifest itself at
both the law enforcement and regulatory level. Discrimination can manifest
itself in the actions and omissions of the subject, but itis not the act (omission)
in its literal sensé. Therefore the perception of the right and its
implementation in actual actions does not yet make one or another
phenomenon legal and "activefheaningone that falls within the very
concept of actionAlthough, discrimination is a negativehenomenon,
manifested in any difference in the form of restrictions on labor rights and

freedoms, gaining of all kinds of benefits, depending on circumstances that

1ILO, 1958.
2Uchellary, 2011, t. 23.
3 Hetmantseva2015 pp. 223224
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are not related to the employee's business qualities and leads to a direct or

indirect vidation or the destruction of equality of opportunity for the exercise
and enjoyment by employees of their labor rights, freedoms and legitimate
interestsnternational community perceives equality before the lawsagial

justice, so throughout thestory of all mankind, natural differentiation is based

on age, health status, gender, specific professional skills. Hence, justice can be
interpreted as paying attention to the differences of each worker, since the right
to individuality is the highestedjree of inherent human rights.

The actual differences between employees are a manifestation of their
individuality. Therefore, the human factor must be considered precisely in the
legal mechanism of labenanagement as a uniqudemonstation of
individuality in the process of work, the specifics of its physiology, mental
and motor activity, peculiarities in behavior and in interaction with other
people, workers, employer, technology, innovative technologies, innovative
methods works, etc.

According to l.Ya. Kiselev, discrimination degrades the human dignity of
workers, corrupts their consciousness, creates tension in the sphere of labor
relations, feeds hostility of some groups of workers to others and, finally, is
incompatible with the social world, evereates in some cases the dangers of
international one&.In each case, an employee who has been subjected to
any form of discrimination on the part of the employer, or a collective, feels
inequality of his legal status, deformation of his labor rights@sligations,
which leads to degradation of his human dignity andessiéemAs it was
stated by Dennis Lloyd, people are not born equal not only in physical and

mental development, but also in other ways. Therefore, the equality between

1 Kyselev, 1999, p. 469
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them remains the need for a simple formality until it is clear how to further
subdivide them into certain categories, according to the moral or social needs
of a particular society

An example of the case is the case of Schnorbus v. Land Hessen from
pradical implementation of the protection of human rights in the labor
market? According to the provisions of national law, she was first required
to pass the state examination, then to pass a professional internship and to
pass the final examinatiomhe applicant passed the first exam but was denied
admission to the internship, citing the absence of vacancies. Because of this,
her internship was postponed until the vacancy. The complainant claimed that
this constitutes discrimination becatisepriority is given to male candidates
who have served in the military. The ESC concluded that the provisions of
national law governing the start of professional traineeships fall within the
scope of the concept diaccess to wokk since such traineeships are
considerd fiemploymend both as an independent profession and as a stage
in the process of gaining judicial qualificatiohhis case demonstrates the
processes that are taking place in Europe to step up the protection of citizens'

labor rights against all forms discrimination.
THE SECOND TOPIC:PREVENTION AND

COUNTERACTION OF DISCRIMINATION IN UKRAINE

The Art. 2oft he Law AOn the Pr i nuiegtihges of

Pr e

Di scrimination in Ukraineo establishes t1¥

on the principle of nowliscrimination, which stipulates irrespective of certain

features: ensuring equality of rights and freedoms of persons and/or groups

! Dennys, 2002, B17.
2 ECHR, Schnorbus v. Land HesseMo. C-79/99 [2000] ECR-10997)
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of persons; esuring equality before the law of persons and/or groups of

persons; respect for the dignity of each person; ensuring equal opportunities
for persons and/or groups of persons. In addition, Article 7 ofhilkéaw

sets out the main directions of the statdicy on preventing and combating
discrimination. This is because Ukraine has long lacked a legislative

framework on the legislative definition of discrimination, its forms,

prevention, and liability for discri

EqualR ghts and Opportunities for Women

legislative level defined the concept of gender discrimination as acts or
omissions expressing any discrimination, exclusion or privileges on the
grounds of sex, if they are aimed at resiinig or prevention the recognition,
enjoyment of equal rights for women and men.

This is especially pronounced concerning the vulnerable population
groups: pregnant women, persons with disabilities, persons recognized as
incapacitated, HIMnfected persos. Lack of parEuropean consensus on a
legislative ban on dismissal (refusal of employment, an extension of contract)
due to, for example, its seropositive status cannot indicate broader discretion
because there isfglear tendency among Council of Eueomember states"
pr ot eaf HIV-positove persons against any discrimination at work or in
connection with work According to the data of the UNCHR, workplace
discrimination against people with HIV in the Philippines during 2018
included the refusal thire, unlawful firing, forced resignation, and some

employers may also disregard or actively facilitate workplace harassment of
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employees who are HIV positiveSimilar conclusions are reached by other
authors who investigate discrimination in this area.

In Ukraine, the first such case was the case of Alexei Voloshyn, who
disclosed his HIV status and achieved the restoration of his rights in the
Novosanzharsky District Court. The reason for his appeal to the court was his
dismissal from the position of thdiver of the editorial board of the district
newspaper after he became aware of his seropositive stdtescourt's
decision upheld the claim by the district court, which awarded the plaintiff
moral damages. Howeveseveralcountries today are demoreting a new
approach to HIV as a disability (Canada, USA, United Kingdom, Germany,
Norway)2 Speaking about the moral, social needs of a particular society, one
should not fail to mention such a category of citizens as incapacitated persons
recognized asugh by the courts.

National legislation, namely, the Law of Ukraifi®n Psychiatric Carg
prescribes that a person may be recognized temporarily (for a term up to five
years) or permanently unfit as a result of mental disorder to perform certain
activities (jobs, professions, services) that may pose an immediate danger to
her or othersThe state guarantees to such persons the establishment of
compulsory quotas of jobs for employment of disabled persons with mental
disorders, under the proceduestablished by law and supervision of
observance of these quatakwever, as practice shows, such categories of
workers are often discriminated against when hired by employers because of

the latter's knowledge of the treatment of such persons in spedializdical

! Philippines, n.a., 2018.

2Newman, Nielsen, 2018, pp. 1458.
3 Zaiets Martynowskyi, 2015tc . -22 2
4 Beus Joseph2018 p.147.

5VRU, 200Q
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institutions. However, there is no list of jobs for disabled people suffering

from mental disorders in UkraindBy not recognizing such persons as
subjects of employment, we automatically deprive them of their right to work,
which is a naturalinpalienable and subjective human right.

To ensuethe equal enjoyment by persons with disabilities of all rights and
respect for their dignity, the Convention on the Rights of Persons with
Disabilities was adopted dnecember 132006, which treats perssmith
disabilities with persistent physical, mental, intellectual or sensory
impairments who, when interacting with different barriers may impede their
full and effective participation in society, as well as oth&€re Convention
stipulates that discrimation baed on disability means any distinction,
exclusion or restriction on the grounds of disability, the purpose or effect of
which is to impair or deny the recognition, enjoyment or enjoyment of all
human rights and fundamental freedoms in politieapnomic, social,
cultural, civilian or any other fiekf

The Lawi @ the Fundamentals of Social Protection of Persons with
Disabilities in Ukrainé recognizes a person with a persistent disorder of the
body's functions, which, when interacting with the external environment, may
lead to a limitation of its vital activity.Improving disability policy should
fulfill the following tasks: to ensure adeafe social protection for persons
with disabilities from anotherto create conditions for the exercise of their
right to work, using all the levers of social, economic, tax, state policy and,

of course, European experience.

! Convention on Disability Right2016
2VRU, 1991
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Although human rights, sexuabrientation and gender equality are
currently among the most important resources of each couhtilye
mentality, and specificity of the development of Ukrainian society is not yet
able to openly discuss the problems of persons withtraalitional sexula
orientation and to protect their rights including in the workplade High
Specialized Court of Ukraine for Civil and Criminal Cases in its letter of May
10, 2014 No. 1444/0/414 explained to the courts of appeal that in order to
properly ensure eqligy of labor rights of Ukrainian citizens, it is necessary
to take into account the provisions of the Law of Ukréiiéus, taking into
account the provisions of Part 2 of Art. 6 of the Law, any form of
discrimination against persons and / or groupsessgns on their specific
grounds is prohibited, not only by state bodies, localg@lernment bodies,
their officials, but also by legal and natural persons. When considering
disputes arising in the sphere of labor relations, it should be borne in mind
that the list of features by which there can be no privileges or restrictions in
the exercise of citizens' labor rights is not exhaustineparticular, it is
inadmissible to violate the equality of labor rights of citizens not onlgdas
on the features mntioned in Part 2 of Art. 24 of the Constitution of Ukraine,
Art. 2-1 Labor Code of Ukraine, Item 2 Part 1, Art. 1 of the Law, but also
baswed on age, skin color, other physical features (weight, height, speech
disorders, facial blemishes), marital stagessual orientation, etc.

The Council of Europe Parliamentary Assembly (PACE) has adopted two

instruments on discrimination based on sexual orientation and gender identity

! Herts, 2018, p7.
2 High specialized court of Ukraing014
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(Resolution 1728 (2018)and Recommendation 1915 (20%0)hese

documents emphasizbe need for a basic principle that human rights are

universal and all people equalgcknowledge discrimination against LGBT
personsaswd ortheir sexual orientation or gender identity, and determine
with the member states of the CoE a range of meathaet ensure respect
for human rights against LGBT peopl&ecent researches concerning
di scrimination against LGBT workers made
greater understanding of the manifestation of discrimination against LGBT
workers, predictorsof such behavior, and the consequences of this
behaviod Nowadays, the scientific attenti on
of hidden discrimination of gay and lesbian at different spheres of our lives.
According to H. Roa and E. Olsonb, it was proved #xen within the
dichotomous methods of studying, victims of the depicted category always
observed different forms of discriminatién.
The same situation with gay, lesbians, bisexual and transgender can be
found in our country nowUkraine acceded to th&ignatories to UNSCR
A/HRC/17/L.9/Rev.] where isstatel that the dynamics of violent acts and
discrimination in all regions of the world committed against persons on the
grounds of sexual orientation and gender identity require the study of such
practicesand the search for effective mechanisms for international protection
of human rights against such violations.
The widespread phenomenon of today is laboblimm, the secalled

psychological pressure.

1 CU, Resolution, No1728.

2 CU, Recommendation, Na915.
3 Colella, King, 2018, p.186.
4Ro, Olson, 2020, p. 8.
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Asitwasstateb y t he Lithuanian scientists: HAPEe
are conditioned by settled correlation relations of mobbing as discrimination
in employeesd relations and factors of C
managerial decisions of the interventioh mobbing as discrimination in
empl oyeeso relations di scl oses t hat S |
organization(in the analyzed ca$e organization climate) depends on
managerial decisions.
There is no concept of mobbing at the legislative level in Ukrautenly
the draft of the Law? proposes the following definition of mobbing, namely:
intense, hostile and abusive atmosphere, psychological, physical, economic
violence, including the use of electronic communications committed against
an employee or groupf employees of enterprises, institutions s,
organizations and internally displaced persons, irrespective of ownership,
type of activity and sectoral affiliation, as well as persons working under an
employment contract with natural persons for the purpbeamiliating their
human dignity, provoking or attracting an employee thereto to terminate the
employment contract or force uniile termination of membership in a trade
union that is dismissed through mobbing.
In Ukraine, there are no systematic sttiats on employers' victims of
psychological distress in the professional environment. However, almost 83%
of office workers suffered from mobbingworkplace harassmenthis is
evidenced by research data from the International HeadHunter recruitment
portal. AlImost half of those surveyed had been victims (46%), and almost as

many had seen the phenomenon in the collective where they worked (40%).

'!Gukauskas, Vveinhardt, 2010, p. 310.
2VRU, 2017.
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Most often, mobbing is manifested in unfair criticism (40%), excessive

workloads and engaging in work outcom®4%), deliberate misinformation
and obstacles in work (30%), open aggression and hostility (27%),
denunciations and complaints (28%), gossip about the victim (25%), ridicule
and jokes behind the back (28%).

In the course of the research, the authors conducted surveys among the
collectives of enterprises and organizations of CherniiBsikovinaBaikal
30000 fiChernivtsioblenergo, iSeatTran® (interviewed 183 respondents)
to identify the facts of the mangtation of mobbing in the work teams on the
part of employers. The study found that 11.2% of the survey participants were
interviewed, with a large proportion of the questions being put to the tests not
related to their professional skills but aimed atnidging levels of
psychological pressure in the professional environménat is why we
totally agree with the position of D. Neumark, who pointed out that the
external validity problem is particularly severe with regard to these kinds of
tests for stasitical discriminatiorf. Due to the lack of legal mechanisms in
countering and combating psychological harassment in the workplace,
Ukrainians defend their violated rights in court, which cannot always restore
justice. This is one of the reasons for the lemforcement practicé hus,
during the years 2032013, only 7 cases were found in the Unified Court
Register, all of them concerning disability discrimination. The Strategic
Discrimination Support Fund, set up by NGOs that are members of the CPA,

receivel only 10 requests for assistance from vulnerable groups and/or their

! Tyzhden.uan.a.,2013
2 Neumark, 2018, p. 818.
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advocates in 2022013. Among the cases supported, 4 concern people with
disabilities, two are LGBT and one is H{)ositive?
Against this background, there is an urgent need to pladce pn effective
mechanism for protecting workers both at the legislative and contractual
levels. The state should be the guarantor of ensuring any oppression in the
sphere of work, by adopting various programs, strategic development plans,
effective soal work in this field, using the experience of foreign countries.
Only in this case, the declared goal can
can be the most prosperous, flexible, intellectually stimulated, and safest
workforce the world has ever known. Bu¢ can achieve this goal only if we

take personal responsibility as individuals, employers, and citfdens.

CONCLUSIONS
The following conclusion can be made on the basis of the research:

1. Trends in the spread of discrimination in the sphere of labations
due to the lack of a comprehensive legislative mechanism for the protection
of workers testifies to the system of crisis phenomena in the social sphere,
which have a significant impact on the effectiveness of the employee's
creative potential a@ person in the modern world.

2. Factors for preventing and combating discrimination in the sphere of
labor relations are a system of measures, methods, techniques implemented
at the state and contractual levels of legal regulation in order to detect in a
timely manner the facts of discrimination in the professional environment and

to ensure effective protection of workers affected by discrimination, created

! HumanRights in Ukraine2012.
2 Amico, Judy, 2020, p. 141.
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by discrimination. for equal opportunities and the realization of the rights of

employees as individhls and the development of their creative potential in
the field of paid employment and respect for their dignity.

3. For many years, the fundamental principles of combating and protecting
against discrimination contained in international legal instruments have
remained norms of declaratory value, even in some developed countries of
Europe. Particular attention in théspect should be given to state, local
authorities and members of the public, trade union bodies to identify facts and
causes, evaluate the extent of discrimination in the professional environment
and find ways to eradicate them. Particular attentionigmarea should be
given to clarifying and establishirasocial dialogue between workers and
employers. Employees and employers should be responsive to each other's
needs, including respect for their work responsibilities. The imperfection of
national antidiscrimination legislation and the lack of an effective
mechanism of protection lead to a violation of the rights of employees in the
field of paid employment.

4. One of the main tasks of the rule of law and the welfare state should be
thecreaton of a cdherent mechanism for the protection of workers aimed at
preventing and combating discriminatory phenomena in the workplace. Such
manifestations of factors in society as humanity, respect, tolerance for one
another should contribute to this. Creating ae@ive system of preventing
and counteracting discriminatory phenomena will contribute to the creative
development ofvorking people, improve their quality of life and harmonize

society as a whole.
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[ Abstract ]

Admits traditional method, the competitive source of investment in Ukraine
is the collective investment institutions. The legal regulation of the activities
of collective investment institutions in Ukraine is complicated to apply, has
many inconsistenciesthe investment process is sophisticated for both

internal and external investors. The elimination of these contradictions

determines the relevance of the research, since the latest consistent research
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of the current problems of applying the legislatidriJ&raine to collective
investment institutions is appropriate. The purpose of the research is to
assessment of key factors of legal regulation of collective investment
institutions in Ukraine, analysis of functioning problems of collective
investment instutions in Ukraine and ways of addressing them. Regulatory
inconsistencies in the status of collective investment institutions have been
identified, proposals to enhance the activities of collective investment
institutions have been formulated, proposasned to improve the
effectiveness of state supervision of collective investment institutions have
been suggested, proposals of taxing investors have been submitted.
Keywords: collective investment institutions, -@ovestment, financial

intermediariesfinancial operations, shareholder.

INTRODUCTION

Scientific, Practical Problems

At a current stage of development of Ukrainian economy, there is an acute
problem of finding and accumulating internal sources of finance investments
in the real sector. Adnst traditional method, the competitive source of
investment in Ukraine is the collective investment institutions which
seriously compete with banks to date. The legal regulation of the activities of
collective investment institutions in Ukraine at the stafgactive systematic
approbation, the legislation is not codified, and therefore it is sophisticated to
apply, has many inconsistencies, regulatory substitutions, which complicates
the process of understanding the activity of collective investment ity
mitigates the investment attractiveness of this type of investment, inhibits the

attraction internal and external investors. The current consistent research of

-181-



JOURNAL OF LAW AND POLITICAL SCIENCES
urgent problems of applying the legislation of Ukraine to collective

investment institutns is appropriate.

Such Ukrainian scientists have been studying this probfemzhornokui
considered convestment institutions as subjective rightsMbaroz outlined
economic algorithms for the movement of funds with the participation of joint
ventureinstitutions. I. Chaikovska researched and identified the problems of
practical attraction of investments through mutual investment institutions. V.
Levchenko described an alternative fmanking mechanism for investing by
individuals. Y. Fogelson outlinethe prospects for the investment market
with the participation of joint venture institutions in p&iviet economies.

O. Sheverdyna analyzed the mechanism of legal regulation of public
administration of joint investment institutions

The Purpose of theResearch

Theassessment of key factors of legal regulation of collective investment
institutions in Ukraine, analysis of the functioning problems of referred
objects and normative regulation of the activities of collective investment
institutions, the famulation of proposals to address the contradictions in the
regulation of collective investment institutions, in particular state supervision
and the tax sphere, determining ways forward in addressing.

The research objecthe mechanism of state regulatiof the investment
sphere, the activities of collective investment institutionise subject of
researchis actual operations of the institutions of collective investment in
Ukraine.

Research methodsspecial legal methods were applied. The method of
speific sociological research was useful for us to analyze overall
development of collective investment institutes in Ukraine; the utilization of

content analysis allows us to separate the problems of tax policy in relation
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to collective investment institwns; statistical method of research allows us
to estimate the economic state of development of the collective investment
institutions services market; the formal legal research method allowed us to
assess the regulatory controls in the scope of colledtivestment
institutions.

RESEARCH RESULTS

THE FIRST TOPICC & URRENT STATE OF REGULATI
OF COLLECTIVE INVESTMENT INSTITUTIONS
(ANALYSIS OF THE THEORETICAL PROBLEM)

Since the adoption of the Law of Ukr ai
Institutions (Unit Fundend Cor porate I nvestment Funds
stock market has received new playpasticipants- collective investment
institutions.

I n accordance with the Law of Ukraine
Institutions (Unit Funds and Corporate Investment Fungls d at ed Mar ch 15
2001, collective investment institution is a corporate investment fund or an
unit investment fund that carries out activities related to pooling (raising)
funds of investors with the aim of profit from investing in securities of other
issuers, corporate rights and real estate. Asset management company is a
business company that carries out professional activity of managing assets of
collective investment institutions on the basis of a license issued by the

National Securities Commission@ Stock Market.

1 Law of Ukraine, No5080VI.
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Relationships in the scope of collective investments are governed by the

Law of Ukraine AOn Collective I-nvest ment

|l egal acts concerning stockds mar ket func
stick compnies in the section that does not contradict the norms of the Law

of Ukr ai ne i On Coll ective | nvest ment (I
normative legal acts adopted in accordance with this Law.

The authors agree that t he trhemtw of Ukr a
I nstitutionso defines the | egal and orga
operation and liabilities of collective investment entities, specifics of the
management of these entitiesd asset s, es
composition, sucture and storage of such assets, specifics of the placement
and turnover of securities of collective investment institutions, the procedure
and extent of their disclosure of information with the aim of attraction and
effective al | omaacialiresaurces.f I nvestorso6 f

The purpose of this Law is to govern relations arising in the field of
collective investment for the establishment and operations of collective
investment entities, to ensure guarantees of property rights to securities and
protect theights of stock market participants.

Since independence, Ukraine has adopted hundreds of laws designed to
regulate new areas of public relations. Many of them predetermine and
symbolize the transition from the past to the future, from the administrative
to the market economy, so to speak, the transition to a new format of
interaction between man, economy and the state. In our opinion, the Law of
Ukr ai ne i On Coll ective l nvest ment | nst i
l nvest ment Funds) o i ww hasrbecome the legale se | aws
foundation on the basis of which several dozens datw and regulations

have been adopted. This law laid the foundations of a systematic approach to
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| egal regul ation and established Arul es
investmentma r k et . The transitional provisions
collective i nvest ment institutionso i nt

transformation of previously created investment funds and companies,

created in accordance with the procedure establisheal\bipéfore the Law

enters into force, in collective investment institutions. With the

i mpl ementation of the Law of Ukraine @AOn
the creation of investment funds and investment companies was prohibited.

After the entry intof or ce of t he Law of Ukr ai ne
Compani eso, as noted by O. M. Pyl ypchuk a
of Ukraine "On Collective Investment Il ns
this opinion, because the peculiarities of the creation, funogom@ind
liquidation of corporate investment funds continued to be regulated by the
norms of the Law of Ukraine AOn Business
and entry into force ofStiok& Cawmpahi &&ko a
many practical problems arossgarding the application of the norms of this
Law for corporate investment funds. This required the concentration of all
legal norms governing the activities of corporate investment funds in one
legislative act. The stability of the legislation governinfiective investment
is the basis for the sustainable functioning of this market sector.

Adopted in July 2012, the Law of Ukr ai
I nstituti oW gLaw) N aimed atOeBsbring the attraction and
effective allocation of financial resources of investors, defines the legal and

organizational basis for the creatjoactivities, termination of collective

1 Moroz, 2011, p.99.
2 Pylypchuk, 2017.

- 185-



JOURNAL OF LAW AND POLITICAL SCIENCES
investment entities, especially the asset management of these entities

establishes requirements for the composition, structure and storage of such
assets, especially the issue, circulation, accounting and redenydtion
securities of collective investment institutions, and also order to order
disclosure of information about their activities. We note that this Law came
into force on January 1, 2014 and was the result of nearly twenty years of
development of the investmifunds industry in Ukraine. We believe that the
system of legal regulation and the level of codification of this law has almost
no analogues in the countries of the European Community, as well as the CIS
countries.

The need for the adoption of the newwLa@n Collective Investment
Institutions, according to O. V. Harahonych, is caused first of all by the need
to determine the order of formation, activity and termination of collective
investment institutions in the conditions that have arisen in connegtibn
the adoption of the Law of Ukr ai ne
improvement management systems for collective investment institutions,
including systems for disclosing information about their activities, improving
the order of creation, operationdaliquidation of investment funds, increase
the efficiency of state regulation of the system of collective investment
institutions?

In our opinion, in adopting the Law, the legislator was guided by the
principle -ofnefdrmaevos c Apad States teat i3 effect t h e
extends to public relations arising in the field of collective investment in
connection with the formation and activity of collective investment entities,

in order to guarantee the ownership of the securities of the collective

! Harahonych, 2014, p. 28.
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investment institutions and the protection of the rights of the participants of
collective investment institution.

It is known that public relations in the field of collective investment
include legal, economic, ethical and other relations. So, when managing
collective investment institution, social relations may arise that are not legal
and are of significant importance, for example, an investor analyzing a
collective investment market to select a collective investment institution.
Legal relations in theidld of collective investment are cressctoral nature
and include civil law, constitutional law, administrative, financial,
investment, criminal law and other legal relations. At the same time,
according to the authorsnpvesi mgntde tcloe C
Law does not disclose its content. In terms of legal theory, collective
investment entities should be considered Asset Management Company and
Corporate Investment Fund. Unit investment funds do not belong to the
category ofsiimehteentvei esvebecause they
legal relations. Therefore, the Law should specify that its scope also extends
to the public relations arising in the field of collective investment in
connection with the creation and activity of uninfls'! Regarding the
guarantees of the ownership rights of the securities of collective investment
institution, they are provided, in particular, by the legal model of the
collective investment institute, the diversification mechanism, the control
over theactivity of the asset management companies and joint venture
companies, the establishment of the liability of the asset management
companies, the limitation of the activities of the joint venture companies,

asset management companies and collective mestinstitutions. The law

! Krynytsia, 2013, p. 99.
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does not extend to public relations arising in connection with the formation

and activities of other funds involved in investment activities. The Law
applies only to the functioning of collective investment institutions, that is,
collective investment.

By structure, the Law on collective investment institution has a
"deductiveinductive” symmetry. After regulating the most common and
fundamental issues of joint venture, it proceeds to the structure, structure,
procedure for dermining the value of collective investment institution, net
assets, placement, circulation, redemption of securities of collective
investment institution, order of disclosure of information about collective
investment institution, features of the legahtes of Asset Management
Company, custodian of assets of collective investment institution, value of
assets of collective investment institution, the auditor (audit firm) and other
more specific issues of collective investmeént.

Despite all the advantages f t he Law of Ukr ai ne i On
l nvest ment I nstitutionso over the previo
number of significant gaps in the legislation on collective investment. In
particular, the issue of a common understanding of such importargatenc
as: the concept o f Acoll ective invest men
activityo has not been resolved. Today, t
of these concepts. In the process of further transformation of market relations
in Ukraine, thee was a need to distinguish between investors and institutional
and unskilled ones. This division is fully consistent with international practice
and has been partially embodied in Ukrainian law. Institutional investors in

Ukraine are investment funds, itrflunds of investment companies, nron

1UAIB, 2019.
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governmental pension funds, insurance companies, and other financial
i nstitutions. Article 4 of the Law of Ul
Securities Marketo defined asset manage
activity of a stock market participantan asset management company, which
conducts its activity for remuneration on its own behalf or on the basis of a
relevant asset management agreement belonging to institutional property
investors. A similar definition ecot ai ns Ar t . 18 of the Law
Securities and the Stock Marketo, accordi
the assets of institutional investors is the professional activity of a stock
market participant (Asset Management Company), which rgedaout by it
for a fee on its own behalf or on the basis of a relevant agreement on the
management of the assets of institutional investors. In addition, in some
legislative acts, asset management activities are limited only to the
management of assetaioed by institutional investors, the list of which is
clearly defined. Therefore, it turns out that the Law on State Regulation of the
Securities Market and the Securities and Stock Market of asset management,
for example, an opeanded unit trust whosevastors own its assets, is not
considered professional asset management activities, since the institutional
investor (Unit Fund) does not own these assets. Thus, in Ukrainian legislation
there is no single approach asset the inte
management activitieso.
It should be agreed with the definition of such an activity, which offers
M.M.Yer moshenko: Athis is the professiona
participanti asset management company, it is carried out for a fee on its own

behalf or on the basis of an appropriate agreement on the management of
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assets owned by institutional investors, investment investors and participants

of pension funds oh the basis of ownershi
Prior to the introduction of the Law of Ukraine on Colleetinvestment

Institutions, the United States Agency for International Development

(hereinafter USAID) made certain observations to the new law, as follows:

The Act amends the Securities and Stock Market Act and separates corporate

investment fund shar@sto a separate type of securities. This approach seems

appropriate. The law defines a corporate investment fund as a legal entity, is

formed in the form of a joint stock company and carries out exclusively

collective investment activities. The procedu treating a corporate

investment fund is similar to the procedure for creating an ordinary joint

stock company with peculiarities due to the nature of the investment fund.

The Markets in Financial Instruments Directive ©fi Mi F1 Do) di stingui ¢

among fhancial instruments, in particular, securities to be traded, and units

in joint investment institutions. USAID specifically focuses on corporate

governance of corporate investment funds. The regulation of the Law of

Ukraine AOnNn Col | eucttiiovnesimiestovtet eeladioresist | nst it
unnecessary, as it is already defined by
Compani eso. A significant i ssue in USAI

liability of collective investment institutions for reducing the vadfiassets.

Since the fields of l nvest ment are su
regulation should be appropriate. We convinced that the closest prospect for
the development of legislation in the field of collective investment should be

the coordination oferminology and simplification of state regulation.

! Sheverdyna, 2013.
2 Pylypchuk, 2017
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Another component of the legal status ofimeestment institutions in
Ukraine is taxation of collective investment institutions. Investment fund
management is managed by asset management compeansed by the
Stock Market Participant Commission. Funding and managing a fund is quite
a complicated process. In terms of taxation there are preferences. The Tax
Code of Ukraine provides that any income from the activities of a collective
investment instution is exempt from income tax. That is, while most legal
entities on the general taxation system must tax their profits at a rate of 18%,
the profits of an investment fund are tax exempt. This tax regime is somewhat
reminiscent of a distributed profita x , because i f the fundos
remains in circulation and is not paid to investors, then no taxes should be
paid. Only the distribution of profits of the collective investment institutions
IS subject to taxation, that is, the payment of dinake

There is a peculiarity about dividends from-ingestment institutions.
There are no special benefits or investors (legal entities). Legal entities
receive income, include it in the financial result and tax profits at a rate of
18% and only after thidahey can pay dividends to individual founders with a
taxation of 6.5% (5% of income tax on individuals and 1.5% military levy).
Since 2017, individual investors have received a more interesting norm: if
earlier the tax rate on income tax on individuaidovidends from collective
investment institutions was 18%, and it is only 9% in current year. This means
that an individual investor of an investment fund can receive income from
activities of collective investment institutions with a total tax burdeondf
10.5% (9% personal income tax and 1.5% military levy). In addition, if the
investor refrains from receiving dividends in the current period, then such a

payment, respectively, the fulfillment of such a tax obligation can be deferred,
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and the accumulad funds of the collective investment institutions can be

used for further investments.

The above preferences are a sufficient reason for investors to open an
investment fund and commence to carry out economic activities through it.
However, even those wido not want to change the structure of their business
can significantly optimize the tax burden on it due to the use of collective
investment institutions. However, despite the existing shortcomings in legal
regulation, collective investment institutions Ukraine is showing steady
growth. Thus, according to the Ukrainian Association of Investment
Business, the total assets of the collective investment institutions in
management, including those that have not yet reached the minimum asset
standard, alsimcreased by 3.3% for the 3rd quarter of 2019 and by 16.4% for
the year (since the beginning of the year, the increase was 11.2 %), up to 348
304.6 million UAH.

Assets of existing collective investment institutions that have reached the
minimum assets stad ar d (fArecogni zedo coll ective
for the 3rd quarter had a similar increase (+3.3%), for 9 months of 2019 they
grew by 14.5%, and for the last 2019 they slowed down to +15.8%. As of
September 30, 2019, they amounted to 339,921.7omillAH. Quarterly
growth occurred almost exclusively at the expense of venture capital funds,
the number of which continued to increase, although interval collective
investment institutions also increased over this period (the number has not
changed, butthe cost of portfolio investment collective investment
institutions has generally increased). Other sectors, including-emed
funds, suffered a decrease in assets amid further decline in stock indices in

the 3rd quarter.
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In July-September 2019, the thasset value of collective investment
institutions (fArecognizedo) assets accel
decelerated to + 13.6% from September 2018 (from the beginning of the year
- added 12.1%). As of September 30, 2019, the net asset vala&eifiolders
of collective investment institutions as a whole reached 264 302.1 million
UAH.1

Revealing the general legislative characteristics of the collective
investment institutions, it is necessary to consider such an important issue as
state regulatin. So, when assessing the risks of capital allocation, any

investor is always interested in the issue of state control, its degree and limits.
THE SECOND TOPIC:NATIONAL SECURITIES AND

STOCK MARKET COMMISSION

State regulation in the field of collectivevestment is carried out by
National Securities and Stock Market Commission in accordance with the
Law of Ukraine AOn State Regulation of t
With the release of this normative act, questions of the ambiguity of
interpretaton of some concepts arose. In order to eliminate the duality and
ambiguity in the interpretation of terms, the Law defines them.

To date, state regulation in this field regarding collective investment is
carried out by the National Securities and StockkdCommission, which
operates in accordance with the | aws of
Securities Market i n Ukraineo and AOn th
In addition, other state bodies are vested with the functions of implementing

the regulatory policy in the field of the circulation of securities and exercise

1 UAIB, 2019.
2 Chernadchuk, Sukhonos, Chernadchuk, 2005.
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control over the activities of the participants in the securities market within

the scope of their authority determined by applicable law.

The purpose of the activities of the Nai#d Securities and Stock Market
Commission is to create, through its regulatory and supervisory functions, the
conditions for the proper and efficient functioning of the securities market, to
provide the monetary capital of the needs of the country's soorny
creating a mechanism for accumulation, distribution and redistribution of
funds from a person who possesses free investment resources to the person
who needs such resources for development, creation of conditions for
becoming powerful internal invess and providing protection that investor
rights?

The National Securities and Stock Market Commission carries out state
regulatory activities in accordance with the requirements of the Law of
Ukraine AOn the Basics of e8Emrnomic Regul at or
Activitieso.

The main activities of the National Securities and Stock Market
Commission in the scope of regulation are:

- development of draft regulatory acts on the securities market;

- adoption of regulatory acts;

- amendments to regulatoagts;

- analyzing the regulatory impact of regulatory acts;

- monitoring the effectiveness of adopted regulatory Acts.

The control function of the Commission aims to facilitate compliance with

legal requirements; prevention of violations (abuses) is¢larities market;

1NSSMC,2013.
2 Zhornokui, 205, p. 87.
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ensuring the observance of the rights and interests of investors and other stock
market participants; identification of trends and risks in the functioning of the
stock market.

Control is carried out by the Commission by conducting sdeedand
unscheduled inspections, respectively, in accordance with the current
AProcedure for conducting inspections of
of the securities legislation for professional activities in the stock market and
the activities of sélregulatory organizations of professional stock market
participantso, approved by the Decision
Market Commission from December 02, 2013 No. 161. Accordingly,
inspection helps to identify problematic issues in-gskancing activities
that may lead to securities market offenses and to formulate proposals with
improvement of legislation to address deficiencies and gaps in the functioning
of the stock market.

The structure of the National Securities and Stock Market Cesgioni
consists of its central office and territorial bodies, which are management and
branches. In turn, the National Securities and Stock Market Commission is
created by its Chairman and six members, who are appointed and dismissed
by the President of Ukine in agreement with the Verkhovna Rada of
Ukraine?

The National Securities and Stock Market Commission, within its
competence, develops and approves legislative acts binding for central and
local executive authorities, local authorities, securitiesketgparticipants,
their associations, and also monitors their implementation. It is within the

competence of the National Securities and Stock Market Commission to

1 Law of Ukraine, No448/96VR
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appeal (petition) to court or an economic court in connection with a violation

ofthelegisht i on of Ukraine on securities.

Regul ation of the Securities Market
compliance with the legal basis in the field of circulation of securities and the
implementation of the functions dfi¢ National Commission for Securities
and Stock Market, its main tasks are providled.

The activities of the National Securities and Stock Market Commission are
carried out in close cooperation with law enforcement agencies. In this regard,
at the requestfoauthorized persons of the National Securities and Stock
Market Commission, law enforcement agencies provide the information at
their disposal that is necessary to ensure proper control of the securities
market. In the field of preventing and counteragtithe legalization
(laundering) of proceeds of crime from the state, financial monitoring is
carried out, which is the measures that are carried out by the subjects of
financial monitoring in the field of preventing and counteracting the
legalization (laudering) of proceeds of crime or the financing of terrorism,
including conducting state financial monitoring and primary financial
monitoring?

The privatization bodies are obliged to provide the National Securities and
Stock Market Commission with the nesary documents on statened
objects, which are to be privatized if the securities are issued in the course of
privatization in accordance with the current legislation.

The executive authorities are obliged to provide the National Securities

and Stock Mrket Commission with the necessary documents and

! Ibid.
2NSSMC,2013.
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information on matters within its competence in order to comply with the
requirements of the current legislation on the securities market.

However, in addition to their own powers, officials of thetional
Securities and Stock Market Commission are responsible for failure to
perform or improperly discharge their official duties in accordance with the
procedure established by the legislation of Ukraine. Unfortunately, caused by
the securities markegtarticipants misconduct of the National Securities and
Stock Market Commission during the exercise of control and administrative
powers, is subject to full compensation at the expense of the state in

accordance with the current legislation.
THE THIRD TOPIC: INVESTMENT ATTRACTIVENESS

OF THE COLLECTIVE INVESTMENT INSTITUTIONS IN
UKRAINE (PROSPECTS AND RECOMMENDATIONS FOR
MINES)

Analyzing the current legislation and the state of activity of the collective
investment institutions to improve the preventaroffenses, we agree with
the comments of the National Securities and Stock Market Commission,
which should be followed in the following measures:

- conducting periodic interviews with the management of individual
participants of the securities market aedjng applied business practices,
existing conflicts of interest, the state of work with shareholders and
investors, and measures taken to manage risks;

- holding conferences and seminaperiodic meetings with a wide range

of securities market particnts;

INSSMC, 2013.
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- clarification of legislation recommendations on actions and application

of practical measures that help improve compliance with the law have been
made public.

The activities of collective investment institutions in Ukraine have their
disadvantagg but there are ways to solve them.

The collective investment institutions system, in our opinion, is the best
option for the population to access the securities market, including and stocks.
With more than 150 years of history of operation, investmemisare in
serious competition with banks for free funds. If to make a comparative
characteristic of investing in a bank, to carry out-saihagement or in
collective investment institutions, in the opinion of authors, collective
investment institutionsadve significant advantages.

Tablel. Comparative characteristic of investing in a bank

Descrip Bank Selfgovernment | Collective investment institutions
tion openr | interval| closedended
ended
Income |minimal |depends onthe |average |average|high
qualification of the
investor
Risk minimal |depends onthe |average |average|high
gualification of the
investor
Investor |zero high minimal |minimal [minimal
gualificati
ons
Taxation |not income from the |dividends paid by asset
taxable |sale of securities |management companies as a res
minus the cost of |of the distribution of profits of
their acquisitioi  |corporate investment funds and
15% mutual funds are taxed at the ratg
5%. The investment income from
the sale of the Fund's securities is
taxed at the rate ofs% (occurs
only with the termination of the
ownership of the Fund's securities
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Costs minimal |broker's payment of compensation to the
commission + asset management company,
trading terminal feg custodian, registrar, property valu
+ other expenses |and adlitor, other expenses relate
to the management of the Fund.
Their amount may not exceed 10
of the annual average value of thg
Fund's net assets

Liguidity |high depending on the [high low very low
objects and amoun
of investment

Source: Authors.

In recent years, the Ukrainian collective investment institutions market has
shown positive growth dynamics and provided investors with a high level of
investment income that exceeded the yield on bank deposits.

In any field of activity there are pros and spand collective investment
institutions activities are no exception. Therefore, in the opinion of the
authors, identifying the problems of collective investment institution
activities and how to solve them is an important issue in this research.

We constler that one of the main problems that do not allow to fully
utilizing the investment potential of the collective investment institutions
market is the low level of public awareness about collective investment
institutions. The annual increase in the numbé nonbank financial
institutions, accompanied by an increase in the supply of financial services in
the market, leads to the fact that market participants, as well as consumers of
financial services, need to have access to information related tatithgesc
of these institutions and characterize the general state of the financial services
market. An effective information base helps to make sound conclusions about

the prospects for the development of the financial services market of its
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individual setors, participants, etcThe problem is precisely the lack of

transparency and openness of investment companies in their relations with
the consumer of financial services, lack of awareness. Unfortunately,
individuals and legal entities that direct th&ands to certain investment
mechanisms in order to make a profit or achieve a social effect are not able
to obtain the necessary public information to minimize the risks that may arise
with their own funds.

We consider that one should pay attention to dpé&ion of Yu.B.
Fogelson, who notes that in order to somehow solve the problems of risk
assessment, the legislation of many countries requires financial institutions to
disclose in an accessible form to consumers information about the risks
associatedwih t he acqui sition by a customer of
and losses that may be caused by the acquisition of a certain product.

The following of the example of this problem: if there is a goal to acquire
housing through an collective investmemtitutions, or to put funds in order
to make a profit, you cannot be sure that this financial institution is solvent
and is able to rally the funds attracted by the consumer when a crisis occurs.
Therefore, in our opinion, disclosure of information igdat importance in
these markets. The current legislation does not provide consumers with
specific information about where the investor's money is invested and what
transactions are carried out with them. In practice, this information is also not
publishel by financial institutions.

To solve this problem, we propose the following. The obligatory creation

by each professional participant of the investment market of their site, on

! Levchenko, 2013, p. 123.
2 Fogelson, 2010, p.124.

- 200-



Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551

which all the necessary information for consumers regarding the investment
of their funds would be clearly and understandably stated. In our opinion,
information on the standards of solvency and financial stability of the
company is important, understandable to investors and should be confirmed
by an audit report and published dmetcompany's website, as well as
complete information about the movement of investments in collective
investment institutions. In relation to persons planning to become investors
of the relevant collective investment institutions, we believe that it waaild
appropriate to inform them about the collective investment institutions
investments before making investments to conclude the relevant agreements.
Another global issue to support the development of investment funds is
expanding their presence in diffateregions to allow more individuals to
become participants. The best way to resolve this issue is to utilize an existing
network of banking branches to provide-ingestment services.In this
regard, it is necessary to establish cooperation with bamkatigutions and
investment funds in the direction of the implementation of certificates of
investment funds in bank branches. This approach will allow to realize the
needs of the population in investment activities, will ensure the inflow into
this sphereof significantly larger amounts of financial resources of private
investors. The stimulating factor in the development oflmamking financial
institutions in general and collective investment institutions in particular is
the lack of reliable financiahstruments in the domestic market in which the

assets of the asset management company can invest. In particular, government

! Moroz, 2011, p.103.
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bonds remain an unattractive investment instrument because of low liquidity

and yield (below inflation}.

In our opinion, a signifiant problem remains the method of correct
valuation of collective investment institutions net assets. The current
regulation of the National Securities and Stock Market Commission, which
regulates this issue, allows companies to arbitrarily evaluatesthassets of
the collective investment institutions under their management. This leads to
distortion of information, further undermines the confidence of the
population. The issue of taxing investment income in various financial
institutions remains unreb@d. For example, the interest accrued on bank
deposits is not taxable; at the same time the income received by citizens from
investing in collective investment institutions collective investment
institutions is taxed.

Perhapsthe biggest problem that imee the development of institutional
investors in Ukraine in general and the collective investment institutions in
particular is the general state of the stock market development, its institutional
immaturity. In this context, it is advisable to highligheé following negative
properties of the stock market:

- the prevalence of the unorganized market over the organized;

- the presence of several trading platforms where securities are traded,
which makes it difficult to control these operations;

- low stockmarket liquidity;

- small number of securities traded on the stock exchange, limited number

of stock market instruments;

1 Chaikovska, 2012
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- manipulation of market participants in order to overestimate the value of
net assets of investment funds, *etc.

Thus, theincompleteness of the process of institutional formation of the
collective investment institutions market suggests that it is ineffective and, in
certain areas, the impossibility of using the potential of this institutional form
in the aftermath of the @is recovery in the financial sector of Ukraine. But
on the other hand, a general decline in interest in financial investments and a
sharp increase in their riskiness can be used to modernize this component of
the financial system. For this purpose, thédigyoof the state should be
directed to the systematic development of the collective investment
institutions market and its infrastructure in order to eliminate the general
underdevelopment and improve the quality parameters.

To solve a number of thegeoblems, we join the current proposals that
measures should be taken that will be aimed at revealing and strengthening
the investment potential of the collective investment institutions.

- bringing the laws governing the activities of the collective itmesit
institutions, with the requirements of European law and the adoption of the
Investment Code (the process in this direction has commenced);

- strengthening control over issuers whose securities are traded on a
regulated market in order to improve tgality of assets;

- expanding the investment tools available for collective investment
institutions, including the introduction of high value derivative securities;

- preferential taxation of investors investing in collective investment
institutions for he long term or reducing the rate of investment income

taxation;

! Ryabchikova, 2010.
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- improving the methodology for calculating the value of collective

investment institutions net assets;

- Simplification of the procedure for issuing securities of collective
investment instutions;

- conducting outreach to popularize among the population of Ukraine the
implementation of investments in the collective investment institutions
market.

Any field of activity has its shortcomings; the activity of collective
investment institutionds no exception. The main disadvantages of the
collective investment institutions are:

- low level of public awareness of collective investment institutions. The
problem is precisely the lack of transparency and openness of investment
companies in their fations with the consumer of financial services, lack of
awareness. In our opinion, the solution to this problem would be to create a
website as a source of information about a particular company;

- insufficiency in the internal market of reliable finandisstruments, in
which the funds of the asset management company can invest. In particular,
government bonds remain an unattractive investment instrument because of
low liquidity and lower yields (below inflation);

- the question of taxation of investmeimcome in various financial
institutions. So, for example, interest accrued on bank deposits is not taxable,
while income received by citizens from owning funds in collective investment

institutions is taxed:;

- 204-



Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551
CONCLUSIONS

The system of legislation in éhscope of investment activity is branched

and includes a significant number of regulatory documents. The reason for
this state affair is the dynamism of relations in the scope, which is
characterized by great complexity. To avoid deepening this problam, t
legislator should pay more attention to optimize legal support of these
relations. It is necessary to adopt investment code to carry out such
optimization, where all prescriptions in the scope of investment will be
systematized. It is also worth payiaggention to the presence of geform
legislative acts, which in their content contradict the principles of legal
alignment during the formation of market relations, as the investment scope
is rapidly changing, and legal regulation should be approp#ditef the
above are key issues of financial security of Ukraine.

Since collective investment is a relatively new type of investment in
Ukraine, the mechanisms of state regulation of this category of relations is
only being formed, their effectivenesstésted by practice in the context of
rapid changes in the economic environment under the influence of global
factors and foreign experience.

The National Securities and Stock Market Commission as a public
administration body, implements not only contrali blso regulatory policy
in the scope of regulation of collective investment institutions. The National
Securities and Stock Market Commission is endowed with the function of
standareketting activity, which is a positive factor since access to company
reporting is appeared as this commission is more knowledgeable about Cli

regulation.

- 205-



JOURNAL OF LAW AND POLITICAL SCIENCES
The main function of CIl is to accumulate investors' funds investing in

securities of other issuers, corporate rights and real estate to profit.

Collective investmentinstitutions is a powerful and real investment
instrument for reactivation of Ukrainian economy.

In the activities of collective investment institutions in Ukraine, the
following problems can be identified for further address:

-low level of public awarerss of ClI; the lack of transparency and
openness of investment companies in their relations with the consumer of
financial services. The creation of appropriate websites with easy access by
the population is the solution;

- insufficiency in the internal niket of reliable financial instruments, in
which the funds of the asset management company can invest. In particular,
government bonds remain an unattractive investment instrument because of
low liquidity and lower yields (below inflation). Although at thied of 2019,
the Ministry of Finance of Ukraine carries out successful issuance of
government bonds, but for most investors, such investments are highly risky
due to the economic situation in the country;

- the question of taxation of investment incomevarious financial
institutions. So, for example, interest accrued on bank deposits is not taxable,
while income received by citizens from owning funds in Cll is taxed;

In our opinion, the fact that the National Securities and Stock Market
Commission is endowed with the function of stanelsetting activity is, on
the one hand, an upside in that it knows more about the problematic aspects
of the implementation of Cll acfities, because it has access to company
reporting, and on the other hand, downside because of absence of codified
act, many normative acts are adopted and their layering occurs, which leads

to confusion in the concepts of various categories of CII.
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[ Abstract ]

The article deals with the peculiarities of legal regulation of state control over

compliance with food safety legislation in Ukraine in the context of

compliance with international requirements. It is emphasized that the

relevance of such legal regulatialinked to societal concerns about food

safety

and qualityThe purpose of the article isfiod out the peculiarities of

state regulation and quality control and food safety in Ukraine and the world

in a comparative contextthe most important results and conclusions. The

Ukrainian legal regulation of state control in the field of food safety meets

-210-


http://orcid.org/0000-0002-6307-4782
https://orcid.org/0000-0001-8672-8147
https://orcid.org/0000-0003-0281-3251

Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551

European requirements and world practice. The legislation of Ukraine
provides for a system of administrative sanctions for viatetin the field of

food safety, as well as the possibility of challenging measures of influence in
an administrative and/or judicial order.

Keywords: administrative and economic sanctions, administrative and legal
framework, food safety, hygiene of food§, legislative regulation, state

control.

INTRODUCTION

Scientific, Practical Problems

Concerns about the quality of food are felt all over the world. At the same
time, population migration and foreign trade do not allow to solve this issue
in eachindividual country, since artificial obstaclesthe movement of goods
across borders are both impossible and ineffective. States therefore seek to
develop uniform approaches to the technological and administrative
regulation of food safety and qualityrdool. Among the most weknown
regulatory acts should be mentionddint FAO/WHO Food Standards
ProgrammeCodexAlimentariusCommissiol;* International standartsO
22000:2005. «Food safety management systems. Requirements for any
organization in the dod chain># the Council Directive 93/48EC of
14.06.1993 «Othe hygiene of foodstuff§ and others.

The problem of food safety has always been acutely urgent, and therefore
one of the most discussed in different areas of science and technology, as well
as administrative managemeMonographS. Bermouna2015) provides

1 CodexAlimentariusCommission.
21S0O 22000:2005.
3 Council DirectivemNo. 93/4FEC.
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insights into the regulatory framework of Food Safety Management of some

of the worl ddés | argest economies: Europe:
and Chin& Caroline Smith De Waal, Cylnia Roberts, David Plunke2013)

review the legal framework for food safety in the US and the? HUe

adoption of thecood Hygiend and Il principles in 2004 completed the EU

food law. Usenko, lurynets, Pyvovar, Belkif2019)® consider the specific

features of food safety management in Ukraine in the context of the

international standari$O 22000: 2005

In such circumstances, research into food safety legislation is relevant both
in the context of understanding the level of legal regulation of this issue in
individual countries and in comparative terms.

Purpose of thePaperis tofind out the peculiarities of state regulation and
quality control and food safety in Ukraine and the world in a comparative
context.

Object/subject of studyegal relations in the field of food safety control.
The study addresses the mechanism of legal regulation of state control over
compliance with food safety legislation in Ukraine in the context of
compliance with international requirements.

ResearchM ethods.

The methodology of the study is based on the methods of documentary
analysis and synthesis, comparative analysis, objective truth, which made it
possible to systematically trace the compliance of legal regulation in Ukraine
with European norms, standa and rulesThe research methodology is

based on the use of a set of interrelated methods of scientific knowledge that

1 Bermouna2015
2 Smith De Waal, Roberts, Plunkett, 2013.
3 Usenkq lurynets Pyvovar Belkin, 2019,p. 188-190.
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provided a systematic approach to solving the tasks of the work, the unity of
the legal content and the legal form of the resalitined. Methods of
classification, grouping, systematic are used to streamline empirical
information and carry out the classification of the studied legal phenomena
(system of preventive measures, control measures, measures of
administrative influence, easures to respond to deviations from regulatory
indicators, etc.). Documentary analysis has made it possible to systematically
examine the documentary sources of legal phenomena used in thigamtk (
FAO/WHO FoodStandard$rogrammeé&CodexAlimentariusCommission;
International standan®O 22000:2005the Council Directive 93/43EC, the

Law of Ukraine«On State Control of Compliance with Food, Feed, Animal
By-Products, Animal Health and Welfarand others). The comparative
method was used to compaoe, the one hand, the legislation of Ukraine and

its compliance with European standards, on the etitnerCouncil of Europe.

The objective truth method is implemented by crdsscking the source data
from multiple sources, relying on digital (statistjaaaterial.

RESULTS AND DISCUSSION OF THE RESEARCH

THE FIRST TOPIC: LEGAL REGULATION OF FOOD
SAFETY CONTROL: UKRAINE IN THE MODERN WORLD

Ukraine aims to become part of a single international and European food
market.So, in Januarpeptember 2019 exports of agricultural products from
Ukraine amounted to $ 15,6 bil., which is#2more than in the same period
in 2018. Over this period, the share of agricultural products in the structure of
total exports of goods fromKRdaine amounted to 4R%, the share of exports
increased from 37,% to 42,1%.
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In the commodity structure of exports, deliveries of crop products

increased most of all by 36% or $2,4 bil. (for 9 months compared to the
same period in 2018). This wagrsficantly affected by the export of corn,
which grew by 41,4 bil., or 61%. Also, the export of finished foods increased
by 12% or $241 mil. In particular, export of sunflower meal increased (by
23% or $134.3 mil.).

The export of Ukrainian agricuital products to the EU countries in
JanuaryJuly 2019 increased by 34%8 compared to the same period in 2018
i up to $ 41 bil. Basically, they exported grain$ 1,8 bil., butteri $ 9219
mil., oilseeds $ 3854 mil., oilcake and other food industryastei $ 3455
mil., poultryi $117,3 mil, fruits, nuts, zest $ 78.6 mil!

So the topic and content of this article is not only of internal interest to
Ukraine but also of international interest.

The problem of food safety has always been acuiegjgnt, and therefore
one of the most discussed in different areas of science and technology, as well
as administrative managemenKobprin, Postnova, Vinnikova 201232
OdarchenkpSokolova Maximov, 20132 Galkina, 2017 Usenko, lurynets,
Pyvovar, Belkin 2019° and others).Monograph «An Insight into the
Regulatory Framework of Food Safety Managemeit comparative
approach to food safety incident response in EU, US, China» (2015) provides
insights into the regulatory framework of Food Safety Managemesdroé
of the worl ddés | argest economies: Europe:

! N.a, Delo.ua 2019.

2 Kobrin, PostnovaVinnikova, 2012,p. 158162.

3 OdarchenkpSokolova Maximov, 2013,p. 105109.
4 Galking 2017.

5 Usenkq lurynets Pyvovar Belkin, 2019,p. 188-190.

- 214-



Vol. D, issue?/C/ 2020 PISSN 2227288 E.ISSN 2518551

and China The study has provided interesting results towards understanding
discrepancies in food safety incident response from mainly a legal angle
including some sociolegal aspects. The results have provided answers on
how discrepancies in food safety incident response amongst different legal
systems can be identified, sustained by adépth analysis of the applicable
regulatory frameworkCaroline Smith De Waal, CynthiRoberts, David
Plunkett (2013) review the legal framework for food safety in the US and the
EU 2 In particular, they note thahe earliest food laws in the United States,
dating from the 1600s to 1800s, were designed to combat economic deception
and toprotect American exports. The meat industry is regulated largely by
the 1906 Federal Meat Inspection Act. European food law has been
influenced by the formation of the European Economic Community and later
the European Union. Food safety laws in the lati@f of the twentieth
century focused on developing a common market, but with the introduction
of the General Food Law in 2002, the focus shifted to assuring high levels of
food safety.The adoption of thé&ood Hygiend and Il principles in 2004
completed the EU food law. Grimak A.V., Velichko\O, 20122 Holostova
A.M., 20154 Vodyanka L.D., Kutarenko N.Ya., 20$3;Vlasenko I.G.,
20138 Lapin O.V., Fridrif V.P., 2014;Karas O., Kostyuchenko L., 20$6;
Sliva Yu.V., Shtonda O.A., Semenyuk K.M., 208schipok M., 2019°

! Bermouna2015.

2 Smith De Waal, Roberts, Plunkett, 2013.
8 Grimak Velichko, 2012.

4 Holostova, 2015.

5 Vodyanka Kutarenkq 2013.

5 Vlasenkqg 2013.

7 Lapin, Fridrif, 2014.

8 Karas Kostyuchenkp2016.

9 Sliva, ShtondaSemenyuk2018.

10 Oschipok 2019.
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Usenko A., 2019explorevarious aspects of theACCP? as a food safety

tool.

To date, the following regulations are in force in the world in the field of
food safety control: Joint FAO/WHO Food Standards Programme (Codex
Alimentarius Commission); International standard 1SO 222006. «Food
safety management systems. Requirements for any organization in the food
chain»; the Council Directive 93/43EEC «On the hygiene of foodstuffs» and
others.

In item 1 of Art. 59 of the EtUUkraine Association Agreement provides
for the approximaon of the laws of Ukraine to those of the EU in the field
of sanitary and phytosanitary measures. The general regulation of this issue
is implemented in the Council Directive 93/43EEOn the hygiene of
foodstuffs.

In Ukraine, the principles of the system of controls and sanctions in the
field of food safety are defined by the Law of Ukraii@n State Control of
Compliance with Food, Feed, Animal #yoducts, Animal Health and
Welfare».

THE SECOND TOPIC: FOOD SAFETY PRINCIPLES UNDER

COUNCIL DIRECTIVE 93/43EEC «ON THE HYGIENE OF
FOODSTUFFS»

The Directive, in particular, presupposes that, in order to protect human

health, the general rules on food hygiene that are to be observed as soon as

possible during the preparatigporocessing, manufacture, packaging, storage,

1 Usenkg 2019.
2 Food Standard Agency, 2017.
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transport, distribution, handling and sale or supply at the disposal of the
consumer.

This Directive lays down general rules for the hygiene of foodstuffs, as
well as methods of verifying compliance with teasiles.

The systematic analysis of the requirements of the Directive shows that its
key requirements for the food safety system are the following:

I preparation, processing, manufacture, packaging, storage, transport,
distribution, handling or sale aiisposal of foodstuffs be carried out in such
a way as to comply with hygiene rules. Food business operators identify any
aspect of their business that is essential to food safety, and ensure that proper
safety procedures are established, implementedwetl and updated based
on principles including those used to develop the HACCP system (hazard
analysis and critical control points): analyze the potential food hazards of
operations carried out within the food industry; identify the points of
operations whre food hazards may occur; identify which of the identified
points are critical to food security («critical points»); identify and implement
effective control and monitoring procedures at these critical points; review
periodically and every change in tedhogical operations the analysis of food
hazards, critical control points and monitoring procedures (Art. 3);

I Member States shall facilitate the development of good hygiene
practices which may be voluntarily adhered to by food business operators and
which may be governed by them in accordance with the provisions of Article
3 (Art. 5);

i the competent authorities shall initiate controls in accordance with
Directive 89/397/EEC to ensure that food business operators comply with the
provisions of Article 3 bthis Directive and, where appropriate, any provision

established in accordance with Article 4 of this Directive. In doing so, they
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shall take due account of the good hygiene practices referred to in Article 5

of this Directive, in accordance with the peoof such guidelines. The
inspection carried out by the competent authorities includes a general
assessment of the potential food safety hazards associated with the activities
of the enterprise. Particular attention shall be paid by the competent
authorites to the critical control points previously shown to the food industry

to determine whether the monitoring and verification work is being carried
out as it should be. Member States shall ensure that all premises used for the
purpose of food production @rinspected at intervals related to the risks
associated with those premises (Art. 8);

i if, during the controls referred to in Article 8, the competent authorities
find that noscompliance with the provisions of Article 3 or, if any, the
provisions laid dwn in Article 4, may adversely affect the safety or safety of
foodstuffs for human health, they take adequate measures (for example, the
removal and / or destruction of a food product, the closure of the whole or
part of the establishment for an approgigeriod of time). In order to
determine the risk to the health or safety of foodstuffs for human health, the
nature of the foodstuff, the way it is handled or packaged, and any other
operations to which the foodstuff is subjected to its delivery todhsumer
should be taken into account. influence and/or storage. Member States shall
take the necessary measures to ensure that any natural or legal person they
control is entitled to challenge the sanctions applied by the competent
authority on the resultsf the controls (Art. 9);

I Member States are to designate the competent authorities which are
responsible for the official control of hygiene (Art. 12).

Since, as stated above, the analyzed Directive establishes general food

hygiene rules and methods of verifying compliance with these rules, it is
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necessary to trace and compare to what extent the requirements of this

Directive comply with the legislationf &kraine.
THE THIRD TOPIC: PRINCIPLES OF STATE

REGULATION AND CONTROL OF FOOD SAFETY IN
UKRAINE IN ACCORDANCE WITH THE LAW OF
UKRAINE «ON STATE CONTROL OF COMPLIANCE
WITH FOQOD, FEED, ANIMAL BY -PRODUCTS, ANIMAL
HEALTH AND WELFARE »

The principles of state regulation and control of food safety in Ukraine are
determined by the Law of Ukraine€n State Control of Compliance with
Food, Feed, Animal B¥roducts, Animal Health and Welfare

This Law applies to relations related to the eis® of state control over
the activities of market operators engaged in the production and/or circulation
of food, other objects of sanitary measures and/or feed, including importation
(forwarding) to customs. the territory of Ukraine of food and/or faredrder
to verify this activity for compliance with the legislation on food and feed,
animal health and welfare. This Law shall also apply to relations related to
the state control of animal kyroducts imported (shipped) into the customs
territory of Ukraine, in order to check their compliance with the legislation
on animal byproducts. The effect of this Law also extends to related to the
state control over the activities of market operators engaged in organic
production and/or circulation of organic golucts, including import
(shipment) to the customs territory of Ukraine, in order to verify this activity
on compliance with legislation on food and feed, animal health and welfare,
as well as legislation in the field of organic production, circulation and

labeling of organic products.
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According to Part 1 of Art. 3 of this Law, the effect of this Law extends to

relations related to the exercise of state control over the activities of market
operators engaged in the production and / or circulation of faitg|stiher
objects of sanitary measures and/or feed, including importation (forwarding)
to the customs territory of Ukraine of food and/or feed, in order to verify this
activity for compliance with the legislation on food and feed, animal health
and welfae. This Law also applies to relations related to the state control of
animal byproducts imported (shipped) into the customs territory of Ukraine,
in order to verify their compliance with the legislation on animapimducts.

This Law shall also apply teelations related to the exercise of state control
over the activities of market operators engaged in organic production and/or
circulation of organic products, including importation (shipment) to the
customs territory of Ukraine, in order to verify thistigity for compliance
legislation on food and feed, animal health and welfare, as well as legislation
on organic production, circulation and labeling of organic products.

In the context of Article 12 of Directive 93/43EEC, the competent
authorities in théield of state control are defined, the system and powers of
which in the field of state control are defined in Article 7 of the Law. In
particular, the competent authority in the field of state control: 1) organizes
and exercises state control, includiay the state border of Ukraine; 2)
develops and implements a lotegm plan for state control, which reports
annually to the Government on the state of its implementation; 3) develop and
implement a contingency plan for food and / or feed; 4) approvartheal
plan of state control and the annual plan of state monitoring; 5) ensure pre
slaughter and poshortem inspection of animals at the appropriate facilities,
as well as postnortem inspection of animals killed in hunting; 6) exercise

state control owethe implementation of permanent procedures based on
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HACCP principles; 7) gives the persons, defined by this Law, the powers to
carry out certain measures of state control, controls the legality and efficiency
of their activity, deprives such authoritie$ the presence of the grounds
specified by the legislation; 8) ensure the legitimacy and effectiveness of the
activities of its structural units, territorial bodies and their officials; 9)
establish in the annual plan of state control the periodicityspiaction, audit,
sampling and laboratory tests (tests) for each capacity for production and/or
circulation of food and / or feed; 10) approve, in accordance with the
procedure established by the legislation, the periodicity of documentary
checks, confornty checks, physical checks, laboratory examinations (tests)
of goods imported (shipped) to the customs territory of Ukraine; 11) involve
law enforcement bodies within the limits of their powers, if necessary, to
exercise state control; 12) take within pewers measures to eliminate
violations of this Law, legislation on foodstuffs, feeds, animaptpducts,
animal health and welfare, as well as to bring those responsible to justice
under the law; 13) exercise other powers provided for by this Law.

Article 17 of the Law defines the principles of state control, among which
are defined: 1) the priority of safety in matters of life and human health over
any other interests and goals in the sphere of economic activity; 2) equality
of rights and legitimate intests of all market operators; 3) guaranteeing the
rights and legitimate interests of each market operator; 4) objectivity and
impartiality of state control; 5) legality; 6) open, transparent, planned and
systematic state control; 7) inadmissibility of dogtion of state control
measures3) presumption of lawfulness of the activity of the market operator,
if the norm of law or other normative legal act issued on the basis of the law,
or if the norms of different laws or different normative legal actapoms of

one normative legal act allow ambiguous (multiple) interpretation the rights
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and responsibilities of the market operator and / or the powers of the

competent authority, other persons exercising state control; 9) orientation of
state control on gvention of violation of legislation; 10) preventing the
setting of targets or any other planning for holding market operators
accountable or forcing enforcement; 11) risk and feasibility assessment; 12)
observance of conditions of international treatiedkraine.

Article 18 of the Law sets out the requirements for state control measures.
The state control shall be exercised by the competent authority, except in
cases established by this Law. State control shall be exercised at a period
sufficient to acheve the purposes of this Law. State control measures are
implemented without warning (notification) by the market operator, except
for audits and other cases where such warning is a necessary condition for
ensuring the effectiveness of state control. Aditaof ongoing procedures
based on the HACCP principles shall be conducted subject to notification by
the market operator no later than three working days prior to such an event.
The notification shall be sent by registered mail at the location (place of
residence) of the market operator specified in the Unified State Register of
Legal Entities, Individual$ Entrepreneurs and Public Formations, and / or
by sending an-enail to the relevant address of the market operator indicated
in the Unified State Regdisr of Legal Entities. Individuals entrepreneurs
and public entities, or submitted personally for the receipt of the head or
representative of the market operator. State control is exercised at any stage
of production and circulation of food and feed. eTHrequency of
implementation of the planned measures of state control of each capacity shall
be determined on the basis of a fskented approach and shall take into
account: 1) identified risks associated with animals, food, feed, market

operators, usef food or feed, processes, materials, substances, carrying out
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activities or operations that may adversely affect the safety of food and/or
feed, animal health and welfare; 2) results of implementation of previous state
control measures; 3) the effectnass of the procedures applied by the market
operator to comply with food and feed law, animal health and welfare; 4)
information that may indicate a discrepancy.

State control in the forms of inspection and audit is carried out using state
control acts. Te state control act should include a comprehensive list of
issues to check for compliance by the market operator with food and feed,
animal health and welfare legislation. Each such question should include a
reference to the requirement of a legal acttidla; part, paragraph,
subparagraph, paragraph, etc.), which is subject to compliance by the market
operator. If the results of inspection or audit reveal a discrepancy, the act of
state control shall provide a detailed description of the relevant viotatif
the law. The act of state control is drawn up in two copies, one of which is
handed over to the market operator within three working days from the date
of its drawing up. During inspection and audit, it is forbidden to check the
issues that are: adst in the act of state control; do not contain references to
the requirement of the legislation of Ukraine (including the relevant article,
its part, paragraph, subparagraph, paragraph, etc.), which is subject to
compliance by the market operator. Inspmtiand audit without the use of
the act of state control, and sampling without the use of the act of sampling is
prohibited. State inspectors, state veterinary inspectors, other persons
carrying out state control measures, as well as market operatoith@aigght
to record the process of state control by means of audio and video equipment,
without interfering with the implementation of appropriate measures.

Article 19 of the Law defines the measures of state control that can be

carried out: in the formfoaudit, inspection, prslaughter and poshortem
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inspection, sampling, laboratory examination (test), documentary

verification, conformity check, physical inspection. Within the framework of
state control measures, state monitoring is carried out.

The sate monitoring is conducted by the competent authority in order to:
1) identify priority directions of the state policy in the field of food and feed,
animal health and welfare; 2) development of measures to prevent the
circulation of dangerous food ancete 3) determination of the general level
of contamination of food and feed by pesticide residues and veterinary
preparations, other contaminants.

State monitoring involves the collection, systematic analysis and
evaluation of: information on food and fesafety, animal health and welfare,
including the identification of residues of veterinary drugs, pesticides and
contaminants in food and feed, and the establishment of appropriate
databases; complaints from individuals and legal entities about violations
the legislation on food and feed, animal health and welfare; other necessary
information.

The annual state monitoring plan should be based on snshkted
approach and determine the number of samples of different types of food and
feed and their lalratory tests (tests) according to the determined indicators
in accordance with the methods established by the-tknmmg state control
plan.

Audit of ongoing HACCFbased procedures and ongoing procedures
developed by the market operator to comply with hygieequirements
should include verification of the continuity and effectiveness of their
application, including: 1) documentation; 2) record keeping; 3) processes
affecting the safety of food and / or feed; 4) systems of internal control of the

market opeditor; 5) corrective actions taken by the market operator as a result
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of the analysis of discrepancies detected; 6) staff qualifications.

The results of the audit must be taken into account in determining the
degree of risk of the operator's activity (capgcand the frequency of
implementation of planned state control measures.

The same person may not audit twice at the same capacity.

The inspection involves checking the compliance of market operators with
the legislation on food and feed, animal heahid aelfare and compliance
with their requirements to: 1) hygiene; 2) a plan of corrective actions
developed and implemented by the market operator following preliminary
inspections; 3) food and / or feed safety incidents.

Inspection may include verificatio of facilities, surrounding area,
premises, equipment and supplies, vehicles, and food and feed; raw materials,
ingredients, processing aids used for the preparation and production of food
and feed, semdinished products; objects and materials in contattt food;
cleaning and care facilities and processes, as well as pesticides; marking,
appearance and advertising.

The person conducting the inspection or audit is entitled to carry out simple
investigations (tests) in the event of a reasonable suspitimmcompliance
or if such investigations are provided for in the annual plan of state control.

In the context of the requirements of Directive/48EEC, a planned
system of controls is foreseen. In particular, there is atiermg plan of state
control and an annual plan of state control. The-kemg plan of state control
should contain general information on the structure and organization of the
system of state control, in particular: 1) the strategic goals of such plan and a
description of how they are taken into account in determining the priorities of
state control and the allocation of resources for its implementation; 2) the

general organizain and management of state control at the central and other
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levels, including the exercise of state control of individual categories of

capacity; 3) control systems applied in different fields and coordination of
activities of structural subdivisions dié competent authority, its territorial
bodies and subordinate state institutions, enterprises and organizations
responsible for exercising state control, as well as other bodies of executive
power in cases established by law; 4) implementation of stai&oto
measures by authorized persons; 5) training of state control personnel; 6) the
methodology for determining the parameters by which laboratory tests (tests)
are carried out in the case of routine and unplanned sampling, the method of
determining the mmber of planned samples of different types of food and
feed and their laboratory tests (tests), as well as other procedures necessary
for implementation state control; 7) organization and implementation of
measures in case of emergencies related to awiisedses, food poisoning

or contamination of food and/or feed, as well as other risks to human health;
8) organization of interaction between the competent authority, its territorial
bodies, authorized persons and other persons, who are empowered to carry
out state control measures; 9) ways of ensuring compliance with all the
requirements of Article 8 of the Law.

The longterm state control plan is implemented through the
implementation of a set of annual state control plans. Planned state control
measuresare carried out in accordance with the annual state control plan. The
annual plan of state control for the next year shall be developed and approved
by the competent authority by December 1 of the current year. The annual
state control plan should be c@tent with the longerm state control plan,
based on a riskriented approach and determine the number of samples of
different types of food and feed and their laboratory tests (tests) according to

certain indicators. An annual state control plan majuae an annual state
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monitoring plan. The annual plan of state control is revised at the same time
as the longerm plan of state control, taking into account the provisions of
Article 24 of the Law.

In the context of Article 9 of Directive 93/43EEC, A85 of the Law of
Ukraine «On State Control of Compliance with Food, Feed, Animal By
Products, Animal Health and Welfarprovides for measures for liability for
violations in the field of food safety, in particular for the following violations:
1) violation of the hygienic requirements for the production and/or circulation
of food or feed, if it poses a threat to the life and/or health of humans or
animals 2) production and/or circulation of food or feed using unregistered
capacity, if the obligation of ststate registration is established by;|&)
production, storage of foodstuffs or feedstuffs without obtaining the operating
permit for the respective capacity, if the obligation to obtain it is prescribed
by law; 4) failure to comply with the statutoppligation to implement, at the
facilities of a permanent procedure, based on the principles of the System of
Hazardous Factors Analysis and Critical Control Point (HAGCGPthe sale
of non-compliant food or feed where it poses a threat to the life ahdaith
of humans or animal$) violations of the traceability requirements of food
and feed law?7) failure to comply with the obligation to recall or remove
dangerous food or feed from circulatji@) use, sale of unregistered objects
of sanitary meases or feed additives, if the obligation of their state
registration is established by la®) offering for sale or sale of unsuitable
food or feecl 10) offering for sale or sale of food or feed that is harmful to
human or animal healti1) offering for sle or sale of perishable foodstuffs
or feedstuffs whose shelf life has expired if, as a result, the foodstuffs or
feedstuffs have not become harmful to human or animal héd&ljloffering

for sale or sale of neperishable food or feed, the minimum sHe# of
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which has expired if the food or feed does not, as a result, become harmful to

human or animal healtli3) violation of the safety parameters of the objects
of sanitary measures or feedstuffs established by the legislation on food and
feed 14) falure to comply with a decision by an official of the competent
authority, his or her territorial authority on the destruction of dangerous food
products, processing aids, dangerous feeds or feed additbpsale of
products imported (sent) to the cusw territory of Ukraine as trade
(exhibition) samples or objects of scientific research in accordance with
paragraph 5 of part eight of Article 41 of this Law, violation of requirements
for their destruction or export (forwarding) outside Ukraine or otbgal
rules governing thend6) failure to provide, untimely provision, provision of
false information at the request of an official of the competent authority or its
territorial authority 17) refusal to allow an official of a competent authority
or its erritorial authority to exercise state control on grounds not provided for
by law, or otherwise obstruct its lawful activityt8) norcompliance,
untimely implementation of the decision of the Chief State Inspector (Chief
State Veterinary Inspector) on ttemporary cessation of production and/or
circulation of food and/or feed.9) norcompliance, untimely fulfillment of

the legal requirements (prescriptions) of the official of the competent body,
its territorial body regarding elimination of violationstbfs Law, legislation

on food and feed20) violation of the requirements of the legislation to
provide information to consumers about food products, to provide inaccurate,
unreliable and unclear to consumers information about; f@bdchange in

the foodmarket operator information accompanying a food product in the
case provided for in Article 5 of the Law of Ukrair®©n Consumer
Information on Food; 22) the sale of nenompliant food or feed where it

does not pose a threat to the life and / or hedHlthumans or animal3)
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failure to provide information to the consumer on substances and foodstuffs
that cause allergic reactions or intolerance

In the context of Article 9 of Directive 93/43EEC on guaranteeing the right
of controlled entities to chalige sanctions applied by the competent
authority on the results of controls, Article 15 of the Law provides for the
right of controlled persons to appeal against decisions of control bodies and
compensation for damages in case of recognition of the adtfisnsh bodies
wrongful. In particular, the market operator, during the implementation of
state control measures, has the righfLljaequire from state inspectors, state
veterinary inspectors, other persons who carry out measures of state control,
complance with this Law, legislation on food, feed, animatpbgducts,
animal health and welfar@) check the presence of state inspectors, state
veterinary inspectors, other persons carrying out state control measures, an
official certificate (identificatio document)3) receive copies of the direction
for inspection or audit4d) not allow state inspectors and state veterinary
inspectors to carry out inspection and audi@jfithe inspection or audit is
carried out in violation of the requirements for frexiodicity of inspection
and audit, established by the annual plan of state control, and in the absence
of grounds for carrying out extraordinary measures of state cohjrete
state inspector or the state veterinary inspector has failed to provide obp
the documents stipulated by this Law or if the provided documents do not
meet the requirements of this Lavythe state inspector or the state veterinary
inspector has not entered a record of the implementation of the appropriate
state control mease in the log of state surveillance (control) measures (in
the case of providing such a log by the market operdpbe present during
the implementation of state control measures, involve legal and natural

persons in the implementation of such measypeovided that such persons
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do not interfere with the implementation of appropriate meas@yesguire

the nondisclosure of restricted information belonging to the market operator;
7) receive and get acquainted with the acts of state control, theofacts
sampling, orders, orders, decisioB%¥;submit in writing their explanations,
remarks or objections to the acts of state control, to the acts of sampling within
five working days from the date of receipt of such acts by the market operator;
9) to receve additional samples during the sampling for alternative laboratory
testing (testing);10) keep a log of the registration of state surveillance
(control) measures and require the state inspectors and state veterinary
inspectors to submit to it records the performance of inspection and audit
prior to their beginningll) to challenge in accordance with the procedure
established by law the unlawful decisions, actions and omissions of officials
of the competent authority and other persons carrying outndasures of

state control;12) for compensation in accordance with the procedure
established by the Civil Code of Ukraine, damage (damages) caused (caused)
by unlawful decisions, actions or omissions of officials of the competent
authority and other perssnvho carry out state control measures.

CONCLUSIONS

The Ukrainian legal regulation of state control in the field of food safety
meets European requirements and world practice.

Comparison of the system of legal regulation of state control in the field
of food safety is made on the basis of the Law of Ukrafde StateControl
of Compliancewith Food Feed Animal By-Products Animal Health and
Welfare» and the system of requirents put forward to the system of legal

regulation of state control in the field of food safety based on Council
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Directive 93/43EEGOn the hygiene of foodstutfsBoth documents provide

for guidance on food safety based on HACCP. Both documents provide for
systematic inspection by the competent authorities, including an overall
assessment of the potential food safety hazards associated with the activities
of the enterprise. Particular attention shall be paid by the competent
authorities to the critical cortl points previously shown to the food industry

to determine whether the monitoring and verification work is being carried
out as it should be. The legislation of Ukraine provides for a system of
administrative sanctions for violations in the field ofdeafety, in particular

for the following violations: violations of hygienic requirements for the
production and / or circulation of food or feed if they pose a threat to the life
and/or health of humans or animals; production and/or circulation of food or
feed using unregistered containers, if the obligation of its state registration is
established by law; failure to comply with the legal obligation to implement
onsite procedures based on the principles of the Hazardous Factor Analysis
and Critical ContrbPoint (HACCP) system; others, as well as the possibility

of challenging administrative and/or judicial actidgainst this background,

it is recommended that further studies and generalizations be made in the field
of practical application of food safeguidelines, law enforcement practices

and the system of protection of producers and consumers.
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enforcement activities of the até, the genesis of its formation and
development, as well as features of its current legislative regulation and
practical application.Taking into account the provisions of the current
administrative and delictual legislation of Ukraine and the anal{sisisting
doctrinal concepons, are expressed own positionsoncerning thessues
regarding the concept of administrative responsybilits features and
normative andegal regulation, as well as the substantive and procedural
features of its practicapplication.Discussios: involves positioning ons

own points of viewconcerningthe essence of administrative responsibility,
defining its concept and content, and contemporary interpretation of certain
provisions of this administrative and legal it regarding its legislative
regulation and practical enforcement.

Keywords: institute of administrative responsibility, administrative delict,
administrative  penalties, subjects of administrative responsibility,

administrative and delictual legislation.
INTRODUCTION

Scientific, Practical Problems

The European integration course of Ukraine, deepening the
democratization of our society, asserting the priority of human rights and
freedoms in relations with the subjects of sigdeernmental powers require
the further development of statmgal institutions of civil society, reforming
the legal system, introducing reliable guarantees of observamicgntsf and
freedoms of citizens, improvementtbe mechanisms of administratisaad
coercive influence on thsubjects of law in order to ensure the proper law
and order in the state. Particularly relevant in this regard is the

implementation of administrative law reform, which serves as a legal
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instrument for the exercise of citizé&rgyhts, freedoms and intests inthe

sphere of public administration, as well as an effective means of
governmental influencef the staten various social processes. This includes
administrative and delictual law, which is an integral part of administrative
law. The latter has aomulated many problems related to both the proper
performanceof law enforcement tasks and the protection of the rights and
freedoms of citizens and other subjects of law from unlawfully bringing them
to such legal liability as administratie®ae Togethe with other types of legal
responsibility, administrative responsibility can be considered as a universal
means of protecting the social relations governed by different areas of law. In
other words, administrative responsibility is a kind of arsenal fecefe

legal sanctionthat areused to influence the social relationsagjreat parof

the industial legal framework. This determines the importance of
administrative responsibility not only as an administrative and legal institute,
but also as a conoment of the whole domestic law enforcement system.
Topical problems of this legal institute include, first of all, issues of clearer
understanding of the concept, principles and essential characteristics of
administrative responsibility, legal and factgabunds of its occurrence, as
well as peculiarities of its practical application.

Analysis of recent research and publicationsln due timea lot of
attention was paid tothe issues of administrative responsibility in
publications of the Soviet scholarswho examinedadministative law
including such as Bakhkh D.M., VeremeienkoL.V., Yeropkin M.l.,
Kliushnichenko A.P., Koval L.V., Lazarev B.M., Lunov Y&., Yakuba
O.M., etc. Among modern domestic scientists, such issuesimezstigated
in works of the following scholars,who examinedadministative law as
Averianov V.B., Bytiak Y.P., Holosnichenko I.P., Dodie.V., Kolomoiets
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T.0., Kolpakov VK., Komzauk A.T., Kuzmenko O.V., Luianets D.M.,
Mykolenko O.l., Mironuk R.V., Shkarupa V.K., etc. Theseientists have
recently and thoroughly investigated the issues of development and
establishment of the Institute of Administrative Responsibility, the current
state of interpretation of its basic provisions and the prableinfurther
improvement of itsdgal regulation and law enforcement practice.

Purposeof the Study.

The purposef the article is to investigate the relations of the institute of
administrative responsibility, which covers the definition of the concept of
administrative responsibilityts content, functional purpose and role in law
enforcement activities of the state, the genesis of its formation and
development, as well as features of its current legislative regulation and
practical application.

Research Methods.

In the process gireparing the article various research methegleused,
in particular cognitiveand semantic o determire the etymology of certain
concepts and terminological meanings of administrative responsibility),
historical and legalt¢ disclos the genesissues and development of the
institute of administrative responsibility), logicahd conceptualto clarify
the issues of legal regulation and peculiarities of practical application of

administrative responsibility), etc.

RESULTS AND DISCUSSION
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THE FIRST TOPIC: GENESIS OF ADMINISTRATIVE

RESPONSIBILITY ORIGIN AND DEVELOPMENT WITHIN
THE TERRITORY OF UKRAINE

Legal responsibility as a legal phenomenon in the theory of law is mostly

understood as a kind of social retrospective liability, which igcefd in the
negative reaction of the statdroughits competent authorities to certain
unlawful manifestations, whictause provided for by the lavanobligation

of the offenderso beaccountable for their wrongful acsd to be punished

in the formof separatadverse effect®r them.In such an interpretation legal
responsibility is considered, first of all, as one of the effective means of state
coercion! as the reaction to certain offenses provided by the sanctions of the
legalrulesandcombined with the application of the corresponding sanctions.
The application of legal liability measures entails tbe offender the
aggravating circumstances of property, moral, personal or other nature which
he is obliged to endure. Thus, the offendef a t & e  mfarshisc 0
misconduct

Administrative responsibility is a special type of legal liability,
characterized by the aboweentionedyeneral features of the latter.

Concerning the social purpose of administrative responsibtlitgstwo
essentl features. On the one hand, this responsibility, as an important type
of legal responsibility, one of the main types of state coercion, should ensure
the proper performance of the tasks and functions of the state, the reliable

protection of relevant sa relations. On the other hand, the implementation

1 Skakun 2000, p.466.
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of its measureshouldbe based on the strictest adherence to the principles of
humanism, transparency, social justice and lawfulness.

Before considering the concept, content and features of this hetjalie,
let us touchuponthe genesis of its origin and developmithin the territory
of our country.

Featurs of legal responsibilitygommon foradministrative responsibility,
take origin from Roman law. Even in Roman times, such administrative
santions as seizure, arrest, and fine were applied. Such types of
administrative coercion could be applied both by the court and by individual
public officials.

Legislative regulation of administrative and delictual relatiaithin the
territory of the Russin Empire began in the second half of the XIX century.
Thus, by the Statute of Criminal Procedure (1861), for the commission of
minor crimes anodffences, magistrates could, among other sanctions, impose
pecuniary penalties, admonitions, reprimands andiwgs, as well as arrests
up to three months or imprisonment in a workhouse. Governors and mayors
were also empowered to file administrative casdsreaches of their binding
orders.

During the Soviet Union, the process of forming administrative influence
asresponse to minor offenses intensified. Initially, the Wkrainian Central
Executive Committee and the Council of Pe@plommissars of the USSR
issuedt h e R e s@nlgrantingcadmini$trative bodies the right to take
measures of administrativeflimence forfiminor violatiors of lawo (1927),
which empoweredthe administrative department of district executive
committeesand the district executive committees witke right to apply
separate measures of administrative influence to offenders. sauthe year,

with some improvement, these provisions wermcluded into the
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Administrative Code of the USSRherein, the legislator, along with judicial

responsibilityfor thefirst time used the termfiadministrative responsibiliéy
Later, this term is mgeatedly used in some legal acts, which provided for
administrative liability for certain offenses, in particular for violation of fire
safety regulations, traffic rules, etc. In such cases, administrative liability
(mostly in the form of a fine) was undénod as liabilitythat arises in
administrative (extrajudiciaing proceedings.

An important role in further improving thdistinguishedJnion-Republic
legislation on the application of administrative responsibility was played to
some extent btheunified Decree of the Presidium of the Supreme Soviet of
the USSRAON further limitation of the use of fines imposed in administrative
orded of June 21, 1961which was the basis of the republican dearfeine
Presidium of the Supreme Soviet of the USSR, tetbpith the same name
of December 15, 196Herein after in appropriate regulatory and legal acts
of soviet and republicaimportancewas adoptedby a legislative boes,
executive and administrative bodies and local counciis MPs have
increasingly usedhe termfiadministrative responsibilify In particular,in
the Decree of the Presidium of the Supreme Soviet of the URBR
StrengthenindRespondiility for Hooliganisno of July 26, 1966wvas stated
that the use of fine, arrest and corrective labor fetyphooliganism is a
measure of administrative influence, does not entail criminal convictads,
is not a ground for dismissal from work and does not termmsatikerlength
of service. At the same time, the need to adopt a unified legislative act on the
procedure for applying administrative coercive measures was atdrt
time. At that time, more than 500@egulatiry acts of both Union and
Republican importance wein operation USSRide. As a result of previous

efforts by state and governmental authorities to develop such a unified
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legislative act, the Supreme Soviet of the USSR adopted the Fundamental
Legislation of the Union of Soviet Socialist Republics amidod Republics

on administrative offensesf October 23, 1980. On the basis of these
Fundamental Republican codes of administrative offenses were adopted in
the UnionRepublics.In particular, the Codef Ukraineon Administrative
Offenses (hereinafteeferred to as the WAO) was adopted on December 7,
1984 and entered into force on June 1, 1885 still in forcewith significant
changes and additions.

For the first time in the Union Fundamentals, and then in the Code of
Administrative Offenses, thdefinition of an administrativeffense was
made which was identified with an administrative misconduct and by which
was meant unlawful, guilty (intentional or negligent) i@ctor non
enforcement that encroaches on public order, socialist propertys agd
freedomsof citizens the established management procedure and for which
the legislation provides administrativespondbility. Until now, there was
only a doctrinal definition of the concept of an administrative offense, which,
incidentally, was nterpreted arbitrarily by each author. Latdre word
c o mb i nsadialisbpnopdity was removed from this definiticas well as
the term fl egeplaced ytt h @ n dagowiehis Tould be
explained in the first case by the fact that the foofngroperty protected by
administrative penalties changed and expanded, and in the seusndthe
fact that administrative responsibility now could be established only by the
Verkhovna Rada of Ukraine as a law (uthils time withsuch powers were
veded duly constituted authoritie$ The USSR and the Union Republitse

1VRUSSR,1984.
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Union Government and the Governments of the Union Republics, as well as

local councils and even their executive committees).

For the first time in the new Codé¢ Ukraineon Administrative Offenses,
the procesand procedwe rules regarding proceduralpport for the use of
administrative responsibility also were clearly and thoroughijied. Two
of five sections of the Code hamocedural purposelrhey regulated the
proceelings in cases of administrative offenses, as well as the procedure for
executing resolutionsn imposing separate administrative penalties. In fact,
unlike similar codes of civil and criminal justice, whesebstantiveand
procedural rules were containeddifferent codes, the Code tkkraine of
Administrative Offenses was designed assubstantive andorocedural
codified law. It defined the basic principles and tasks of this administrative
proceeding, the legal status of the participafthe proceedigs, its general
procedure and separate procedural terms, the list and content of the main
procedural documents of such proceedings and the requirements for them,
etc.

Therefore, with the adoption of the UBO, there was a further
improvement of the Institatof Administrative Responsibility. The range
administrative penalties in the process of its implementation, the totality of
various social relations protected by administrative and legal sanctions, as
well as the number of persons empowered to applyiradtrative
respondpility measures in parallel with the countasexpanded.

Thus, if as a measure of administrative responsitilisgly were used
fines, confiscation, warnings, corrective work, and often arrest, then in
addition to the mentioned admtrative penalties the WAO in 1985
providedalso usage othe paid withdrawal of théem, which became the

object or administrative tool and money; deprivation of the special right
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granted to a given citizen (in particular, the right to drive a vehilcgeright
to hunt); administrative expulsion of foreign nationals outside the USSR.

Administrative penalties from various violations began to protect a wide
range of social relations, which were formed primarily by the rules of
substantive administrativiaw, as well agules and other branches of law
(financial, collective, labor, etc.). In the adopted CaufeUkraine on
Administrative Offensedifferent types of administrative offenses were
concentrated in eleven chaptacsording tdhe objectandbranch principle,
that is, depending on the object of encroachment or branch (sphere) of
committing an administrative offense.

The range of bodies and their officititatrwereempowered to heaases
over administrative offenses and to apply administatpenalties to the
perpetrators was also expanded. In addition to local courts, such powers were
vested specially created administrative commissiansthe executive
committees of village and district councilsMfP s éxecutive committees of
village courils where no administrative commissions were created; law
enforcement agencies (police); fire control bodies; bodies of certain types of
transport, sanitary and epidemiological service, state inspections and other
control and supervisory bodies. Their tgys and accountability to them of
administrative jurisdictiomasesare defined in a separate section of the Code
of Ukraineon Administrative Offenses. At that time, the highest number of
administrative offenses, both in qualitative terms (by types ofrasimative
offenses) and in quantitative terms (these are the millionth indicators) were
considered by law enforcement agencies (police).

The current administrative and delictual legislation of Ukraine today
differs significantly from the penal legislati of the countries of Western

Europe, where there is no clear differentiation between separate categories of
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offenses and types of criminaéspondiility for them, in fact, between

measures of punishment for different offenses depending on their legal
naure. In domestic law, such a difference is fundamentally noticeable. At its
core, in our opinion, there are a number of factors.

Firstly, as before, even now the legislagaimed atistinguishng minor,
insignificant in their negative consequencesn$ies, which are recognized
as administrativemisconducs, from more dangerous social acts that are
recognized as crimes.

Secondly, it is natural that criminal offenses should be swdiect
criminal respondbility, which is implemented through the applion of
more severe penaltie&ccording to thehumarstic principlesadministrative
offensesshould be limited byess severe sanctians

Thirdly, the vast majoritpf administrative offenses are committed mostly
in the publicadministrative sphere, in the process of exercising
administrative (executive) power, they have, so to speak, administrative
origin. However crimes relate to encroachment on a much broader set of
social relations.

Fourthly,the last but not least is the prompt response to certain unlawful
acts (in particular, minor ones), the economic component and the simplified
procedure of applying administrativeespondbility in comparison with
criminal ones.

Fifthly, the legislator clearlyvish to dischargethe judicial system from
dealing with a large number of minor offenses by diverting this burden to
administrative governmentgl bodies and their officials. The latter, in
addition to theperformanceof thar basic functional responsibilities in the
field of public administration, is advisable to empowsith certain

administrative and jurisdictional powers to respond promptly to certain minor
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offenses in thdield of their governmentalactivities, includig the use of
guilty measuresf administratve influence.

Notwithstanding the aforementioneatistinguishing administrative and
criminal responsibility have been continuously interacting throughout their
historical formation and development. This can benaestratedby the
following examples.

Often, the boundary between individual administrative offenses and
crimes is unclear: for some time, some unlawful acts were classified as
administrative offenses, which were later reclassified into crimes and vice
versa. For example, for a long time, insudtan police officer in the Codef
Ukraineon Administrative Offenses has been classified as an administrative
offense, and later this unlawful d@¢came a criminal offensBootlegging
made forsale was initidy regarded as a crime, afultherwasclassified as
an administrative offense.

And to date, legal theory has been debating whether administrative
offenses should be attributed to a socially dangerous act, or only a socially
harmful one. Some scientistslieve that only crimes are socially dangerous
(and this is legally defined in Article 11 of the Criminal Code of Ukraine) and
that administrative miscondscare only socially harmful Others believe
that the characteristic oddministrative miscondustas well as crimess
social danger, only to a lesser extémlhen defining the concept of an
administrative offense in the Codé¢ Ukraineon Administrative Offenses,

the legislator did not indicate ththaracteristiat all.

! Klyushnichenko, 1975, 1201.
2 Bahrach, 1969.127.
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Until the end of the lastemtury, domesticegislationprovided criminal

respondpility for so-called offensesvith administrative preclusion. That is,
the same unlawful act, it was committed for the first time, could only
provide for administrative liability, but when it wapeated again within a
year after the administrative punishment was applied to the offender, criminal
respondbility had already arisen. As an example, oneraneresponsibility

for petty hooliganism.

Since 1977, for almost twenty yeatbe institution & substitution of
criminal respongbility for administrativeone for minor crimes has been
functioning under domestic crimindgislation Taking into account the
nature of the offense, the offender, aggravating or mitigating circumstances,
at the discretion of the investigative and prosecutorial agencies or court
against the person for committing a minor offense, administrative
respondiility in the form of a fine, corrective labor or administratareest
could be used instead of crimirmaspondbility. Unfortunately, for various
reasons, this institute was not able to effectively use it in law enforcement
practice, and the legislator sujsently rejected it. In our view, this was a
rather flexible and humane way of educational punitive influence on the
guilty person, which could be a viable alternafioethe future introduction
of the Code otriminal offenses in our legislation.

A closeessof the types of punishmermgrovided by these types of
respondiility affirms the closeness of tasks and functions of administrative
and criminal responsibilit Thus, of the twelve types of criminal punishment,
six coincide with similar types of admstrative penalties, namely: fine,
deprivation of the right to occupy certain positionsodneengage in certain

activities, community servisgcorrectional work, confiscation. To this day it
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is possible to attach arrest with detentiora guardhouseNaturally, in the
criminal law dimension these penalties are more severe.

Other examples of the closese®f administrative and criminal
respondility can begiven At the same time, there are a number of
fundamental criteria for distinguishirtigese typs ofpunitive responsibility
Such criteria, first of all, in addition to the severity of the nature of punishment
measures, in our view, include the selggal consequences of bringing them
to one or another type of responsibility. As you know, bringtog
administrative responsibility unlike crimin@ine does not entail criminal
convictions.

Onecan draw a line betweanentionedypes of responsibilities and the
entities that are authorized to apply them. If only a court can toricrgninal
responsibility, then more than fifty different bodies and officials are
empowered with similar powers to apply administrative liability. Threrse
courts, bodies of the National Police, administrative commissions, executive
committees of villagesettlement and city councils, bodies of the State
Emergency Service, bodies of various types of transport, military
commissariats, separate state inspections, etc. Among them, the broadest
administrative jurisdiction is vested in the courts. Only thetsazan impose
the most severe administrative penalties on the perpetrators, including, for
example, confiscationpaid seize of itemsgeprivation of special rights,
correctional work, community service, community service, administrative
arrest andletentonin a guardhouse

As a separate factor characterizing administrative responsibility can also
be called a fairly simplified procedure for its application, in wilelmost
of cases does not require a large number of participants in the proceedings,

procalural documents, obtaining evidesathin the shortened time limits
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and the implementation of decisions, etc. Some scholars even argue that the

key to distinguishing different types of legakpondiility is the procedure,

the arrangement for applyiniyet appropriate penaltiés.
THE SECOND TOPIC:CURRENT VIEWS ON THE

DEFINITION OF THE CONCEPT, MAIN FEATURES AND
FCHARACTERISTICS OF THE APPLICATION OF
ADMINISTRATIVE RESPONSIBILITY

Taking into account the provisions of the current legislation and the
existing theoretical conceptneanalyzathe current views on the definition
of the concept, main features andhtracteristicsof the application of
administrative responsibility.

It should be noted that there is currently no legislative definition of
administrative responsibility. In administrative law theayot of scientific
works have been devoted to defining the concept and essence of
administrative responsibility at differetimes, including the Soviet period
and up to now. Their analysis shows that the definitions of this concept in the
specialized literature differsomewhat in content and approaches. It is
necessary to take into account the specificity of certain peridds o
development of domestiadministrative and delictudegislation. Thus,
during the period when we used the institution of substitubbrriminal
respondiility for administrativeone, concerning individuale;ho committed
so-called minor crimes, not only administrative offenses but also offenses

carryingfeaturesof minor crimes were the actual reason for the occurrence

! Lukyanets, 2001, [24.
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of administrativeespondbility. And this could not be ignored in defining the
concept ad essence dheadministrative responsibility.
Here are some examples of definitions of administrative responsibility
available in the specialist literature.
Thus 1.P. Holosnichenko states that administratnespondd i | 1 ty 1 s fa
kind of legal responsibiy, which is a set of administrative legal relations
that arise in connection with the administrative penaléeforcement,
stipulated by the norms of administrative Jawthe individuas, who have
committed an administrative offense by the authorizedd i es (of fi ci al s)
L.V. Koval notes that administrative responsibility is the application of
mandatory rules, which operate in the sphergavernceand other areas of
administrative penalties to the violatdrs.
Yu.P. Bitak and V.V. Zi believe that administrative responsibility should
be understood as the fAimposition on the
areappled in public administration, administrative penalties that entail for
them a grave consequences of a material or motaung 8.8.Hladunhas
the same point of viewnoting that, as a rule, authorized bodies of the
executive power (their officials) directly bring to responsibility and only in
some caseithe courts'
V .K. Kolpakov notes that administrative responsibilgyia compulsory,
in accordance with the established procedem&rcemenby the legal entity
provided by thedgislationfor committing an administrative offense of the

influence measuresvhich areaccomplished bthe offende®

! Holosnichenko, 1991, p. 23.
2Koval, 1979, p. 186.

3 Bitiak, & Zyi, 2014, p.337.
4Hladun, 2004, p123.

5> Kolpakov, 2008, p76.
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DM.Lukyanetsinder st ands under administrative

arising between executive bodies and natural or legal persoderthe
conditions of absenceof official subordinationrelations between them
concerning the commitment of the unlawful daysthe latter,envisaged by
thelegislation and are applied to them penalties in administragreeedure
provided by | awo.

Similar views on the definition of the concept of administrative
responsibility are expressed by some foreign scholatso examined
administrative law Thus Professor Popov L.L. writes that such responsibility
is fithe implementation of administrative and legal sanctions, the use of
administrative penalties by the authorized body or official against citizens and
legal entities that haveommitted the offenség

Thus, In most existing definitions, the concept of administrative
respondility is associated with the application of administrative penalties to
those who have committed administrative offenses. Administrative
misconduct and adimstrative penalt are the two starting legal categories
for determining administrativeespondbility. These are its cornerstones, the
fisupporting structur@s The actual basis for the occurrence of administrative
liability today is only the comniinent of an administrative offense as a
special type of offense, the responsibility for which, as a rule, involves the
Code of Ukraine onAdministrative Offenses. The materialized form of
realization of administrative responsibility can be only administrative
peralties and no other, even administrative and legal sanctionss As

indicated in Art. 23 of th€ UAO, administrative punishment is a measure of

! Lukyanets, 2001, [84.
2 Popov, & Sergin, 1975, |39.
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responsibility for an administrative offense. And if other measures of legal
influence (such as disciplinary pshments against military personnel,
measures of influence under Article-24f theCUAO, etc.) are applied to a
personwho has committed an administrative offense, then such persons are
considerechsthose who were not brought to administrative respbitisy.
Relevant and legal consequences of the application of such sandtions (
cannot be a circumstance that burdenséispondbility under Article 35 of

the CUAQ; it should not be a qualifying constructive feature in determining
the repetition otertain types of offenses, etc.).

It is generally accepted that the legislative definitions of particular legal
concepts should not be cumbersome, overloaded in content and in different
categories, difficult to understand and burdensome, especially for law
enforcement entities. In our view, for example, there is no need to specifically
state in our case that administrative responsibility is a type (structural part) of
administrative coercion, which in turn is a kind of state coercion as a whole.

It seems tht such a definition should not emphasize the possibility of
applying administrative penalties only by executive authorities (their
officials), because today judicial administrative and jurisdictional powers
have expanded significantly.

It is illogical, in our view, when defining the concept of administrative
responsibility, to consider it onlyetrospeavely as thefinal result of its
implementation, because it has a promising (positive) meaning as an abstract
category (in generalt is functionng impersonally). Especially to combine
its definition with the obligatory implementation of measures of its influence

(according to V. Kolpakov and O. KuzmenKdh law enforcemenpractice

! Kolpakov, & Kuzmenko, 2003, 252.
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there is a steady tendenof noncompliancewith regulationsfor the

imposition of administrative penalties in-28% of cases due to various
reasonslt is at least illogicalto consider that, in such cases, the offenders
were nobrought toadministrativaesponsibility Besidesthis problem is not
only theoreticabne aul it alsohas anmportant legal enforcemenalue

One is imposed byhe definition of administrative responsibility as a
specific form of reaction of the statepresented bigs competent authorities
on commimentof administrative offenses, accorditgwhich personsvho
have committed these offenss#®uldface the consequences for their illegal
actions ncur administrative penalties in the statutory foamd ordet
However, this definition of administrative responsibility is somewhat
cumbersome.

Therefore, administrative responsibility is mostly understood as the
application to personswvho have committed administrative misconduct,
administrative penalties, which entail for them aggravated consequences of
property, moral, personal or other naturel aave imposed by authorized
bodies or officials on the groundsd according to the procerumorms of
administrative law.

Without claiming to be unquestionable and complessof the made
statements, the following definition can be used as a basis for defining this
concept:administrative responsibilitys a type of legarespondiility that
forsees theenforcemenof administrative penalties by administrative bodies
(their officials) against persons who have committed administrative

misconductg

! Goncharuk, & Sopilko, 201%. 7.
2 |bid.
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